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RECOMMENDED DECISION AND ORDER DISMISSING THE COMPLAINT

This proceedingrisesunderthe EnergyReorganizatiod\ct of 1974("ERA"),42U.S.C.8
5851 (1988 and Supp. IV 1992) and the regulations promulgated thereunder at 29 C.F.R. Part 24
which are employee protective provisions of the ERA or of the Atomic Energy Act of 1954 as
amended, 42 U.S.C. § 2011, et seq. The Secretary of Labor is empowered to investigate and
determine "whistleblower” complaints filed by employees at facilities licensed by the Nuclear
Regulatory Commission ("NRC") who are allegedly discharged or otherwise discriminated against
with regard to their terms and conditions of employment for taking any action relating to the
fulfillment of safety or other requirementsestablished by theNRC. Thisclaimisbrought by Delbert
L. Cox (Claimant 1) and LindaJ. Cox (Claimant 2), Complainantsagainst L ockheed Martin Energy
Systems, Inc. and Lockheed Martin Corporation, Respondents. A hearing was held in Knoxville,
Tennessee December 1, 1997 through December 5, 1997 and January 5, 1998 through January 9,
1998. Both partieswereafforded afull opportunity to adduce testimony, offer evidence and submit
post-hearing briefs. The following exhibits were received into evidence:

1) Complainant'sExhibitsNos. 1, 3,5, 7, 10, 14, 17, 19-24, 27-B, 28-30, 31-A, 31-B, 32-A,
32-B, 33, 35, 36, 38, 39, 41, 45, 47-50, 52, 53, 57, 58, 60, 65, 73, 75, 76, 79, 81-84, 89, 104-107,
110, 111, 114-117,119-122, 123-A, 123-B, 124-126, 127-A, 127-B, 127-C, 128-130, 133-A, 133-
B, 134-136, 138-140, 142, 145, 147-155, 160, 161, 163, 167-169, 170, 172, 173, 174-A, 174-B,
175-A, 175-B, 176- 181, 184,185-187, 190, 192, 218, 219, 220-A, 220-B, 222, 223, 226, 228, 231,
236, 239-242-A, 242-B, 243, 246-249, 252-254, 257-A, 257-B, 259-266.

2) Respondent'sExhibitsNos. 1-5, 8-10, 13-15, 17, 17(b), 18, 20, 21(under seal), 27-29, 30-



A, 30-B, 30-C, 30-D, 32-A, 32-B, 33-37.

®

The issues in this proceeding are:

1. Whether Complainants engaged in activities subject to protection under the ERA or the
environmental statutes;

2. Whether Respondent’ s managers who participated in the decisions that eliminated the positions
held by Complainants knew about their alleged protected activity at the time the decisions were
made; and

3. Whether any personnel decisionsby Energy Systemswere motivated by Complainants’ protected
activity.

Summary of the Evidence

Testimonial Evidence
Donald Martin West

Donald West testified that he was a member of the Oak Ridge Nationa Laboratory K-25
Guard Force employed by L ockheed Martin Energy Systems(LMES). Mr. West stated that he was
present at aconversation in August 1996 involving Sam Thompson, Chief of the K-25 Guard Force,
and Mr. Cox inwhich Mr. Cox’s job tenure was discussed. Mr. West testified that when Mr. Cox
stated that he should omit taking a vacation because his job might not be there when he returned,
Mr. Thompson said that he need not worry about that because hisjob was safe. Mr. West admitted
that he was not recalling verbatim Mr. Thompson's statement. Mr. West also admitted that if Mr.
Thompson testified that he had said that he “believed” that Mr. Cox didn’'t have anything to worry
about that he would not disagree with the use of the word believed.? TR 158-164.

AnnieLynn Walzer

! The following abbreviations will be used in citations to the record: CX - Complainant’s
Exhibit, EX - Employer’s Exhibit, and TR - Transcript of Proceedings

2 Mr. West testified that Lockheed Martin Energy Systems was not reimbursing him for the
time that he took off from work to testify for the Complainants in this case. Mr. West stated that
he felt that if he were testifying for the Respondent he would have been reimbursed. TR 160,
161.
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Annie Walzer,a toxicologistwith a master’s degree, testified that she was employed by
LMES primarily at the K-25 site, for 6 years beginningin 1991.2 Ms. Walzer stated that her office
was located in the administration building which was built during World War [l. Ms. Walzer
testified that her health was excellent when she was hired by Lockheed Martin, but that she has
experienced a variety of ailments beginning in 1993. These ailmentsincluded sinus surgery, loss
of pulmonary function, cardiac problems, and neurological problems. Ms. Walzer added that many
of her co-workers were having health problems, particularly sinus problems. Ms. Walzer stated
that in early 1995 thiocyanatetestsof her hair and urine showed elevated |levels of toxic substances
which were present at the K-25 site. TR 183-185, 187, 188.

In April of 1995, Ms. Walzer had asinus operation and was on disability for amonth. Ms.
Walzer opined that her problems were caused by toxins in the workplace and filed a medical
incident report in May of 1995%. Ms. Walzer admitted that although she did not work in the office
for the next few months, the company provided her with alaptop computer for working at home.
Ms. Walzer admitted that she was relocated from the K-25 site to Scarboro Road from August of
1995 to September of 1996 after she requested to be moved and Industrial Safety concurred. Ms.
Walzer added that she thought that her exposure to the huge amounts of nitric acid released into the
atmosphereat the Y -12 plant caused her additional harm.> Ms. Walzer admitted that Drs. Bryd and
Lockey from the John Snow Institute of Environmental (Medicine) were brought into LMES to
evaluate the employees claiming toxin related heath problems under direction of D.O.E. Ms.
Walzer adso admitted that employees suggested that Dr. Byrd be the one to conduct the
examinations. TR 228, 230, 232, 242, 243, 254.

Ms. Walzer testified that she apprised Mike Mitchell, her former Division Director and
Acting Vice-President of Compliance Evaluation Policy and the Environment Safety & Health, of
her concern that work-place toxins were causing health problems. Ms. Walzer stated that Mr.
Mitchell told her that if D.O.E. wasinformed that something at K-25 that was making people sick,
they would lock the doors and everyone would go home. TR 193, 194.

In addition, Ms. Walzer testified that Conrad Stair, a manager in the Environmental
Compliance Department came to her “out of the blue” at a meeting and said if you are going to
continueto work in this organization, you are going to haveto learn how to get tough. Ms. Walzer
related that when she requested to be moved offsite, Mr. Mitchell and Mr. Stair stated that they
would let her, but that she would have to return later to see if she becameill again. Ms. Walzer
testified that when she did go offsite initially the company would not let her have her files or her

3Ms. Wallzer testified that when she was hired by LMES she was not told that K-25 was a
superfund site. TR 254.

‘“Ms. Walzer testified that she and others with health problems they thought were workplace
related had difficulty in filing Medical Incident Reports. TR 201, 101.

*Ms. Walzer stated that the fact of the released came from findings of the Emergency Planning
Community Right to Know Act. TR 230.
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computer.Later, Ms. Walzer was allowed to have a computer and a telephone, but she still was not
allowedto havethe“things out of her office.” Ms. Walzer stated that eventually she was told to
come get her things which were thrown in abox. Ms. Walzer aso testified that once she went
offsite she was treated asif she “wasn’t part of the group.” She related that her supervisor, Terry
Cothran, would not allow her to participatein departmental meetingsby speakerphonefrom her new
location. Ms. Walzer admitted that had been close friendswith Mr. Cothran prior to her request for
transfer, but that since her request their relationship was somewhat strained. TR 196-200, 245, 246.

Ms. Walzer testified that she was head of the research committee of the cyanide working
group that was set up for the company by Harold Conner, Site Manager. Ms. Walzer stated that it
was either Mr. Conner or Fred Mynatt, the Vice-President, who had her prepare a memoranda on
the subject of cyanide in the workplace and then provide comments on management’ s response to
thememo. Thememoincluded adiscussion of biological sampling for testing for toxinswhich, Ms.
Walzer testified, were never carried out. Ms. Walzer admitted that a Nationa Institute of
Occupational Safety and Health ( NIOSH) study found no hydrogen cyanide and cyanide
particulatesin the samples from the K-25 site. Ms. Walzer testified that the NIOSH investigators
never took biological samplesfrom workers. TR 205-208, 233-235, 258, 259.

Ms. Walzer testified that a number of LMES employees founded a group called “The
Exposed”® (of which Mrs. Cox wasamember) which sent aletter to the Tennessee Governor Don
Sundquist explaining their concerns.” Ms. Walzer stated that when she originally voiced her
concernsto LMES shefelt that they would be taken seriously, but now feelsthat the company isnot
interested in health and safety but only in their own liability. Ms. Walzer testified that after The
Exposed voiced their concerns, shereceived atermination notice even though shehad seniority over
severa peoplewho were not terminated and had won numerous superior performance awards. Ms.
Walzer added that no other employeesin her division were involved with The Exposed. TR 209-
211, 215-217.

Ms. Walzer admitted that after she received the termination notice in January of 1996, her
layoff was delayed until August 1996 and then delayed again. Ms. Walzer admitted that she had
been offered ajob at K-25 outside the Compliance Organization where she was working when she
received the termination notice. Ms. Walzer stated that she did decline the position. Ms. Walzer
also admitted that shewas offered aposition at the Portsmouth facility but declined because shehad
heard that person there had sexually harassed women and that she did “not want to be put in that
Situation.” Ms. Walzer also admitted that Cleve Jones, Director of Human Resources for K-25,
helped find her a position at Hazrap, a company that devel oped pollution prevention programs, in
Oliver Springs acommunity located 5-7 milesfrom K-25. Ms. Walzer stated that she only worked
for the company briefly before shereturned to short term disability. Ms. Walzer stated that she had
went on short term disability statusin September of 1997, but her long term disability is on appeal

®The group The Exposed later became known as The Coalition for a Healthy Environment.

"Ms. Walzer testified that she first met Mrs. Cox in the Spring of 1996 at a meeting to
address toxin related health issues. TR 203.
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and she is, therefore, still considered an unpaid LMES employee. TR 231, 232, 237-241, 252.

Ms. Walzer opined that Respondent was retaliatory in the manner in which it dealt with
employees public expressions of dissatisfaction with LMES's handling of toxin related health
problems. Ms. Walzer added that she believed that LMES wanted their employeesto be scared and
fear for their jobs. TR 225, 226.

Ms. Walzer stated that she did not work directly with the Coxes, but that she did participate
in activities with them that were public and, shortly thereafter, they both received layoff notices.
Ms. Walzer opined that the layoffs of the Coxes were retaliatory in nature. TR 226.

Commander Harry L. Williams

Commander Harry Williams, a Section Commander at LMES, testified that he was Mr.
Cox’ ssupervisor when he began employment at K-25in 1992. Cmdr. Williamsstated that Mr. Cox
had risen from a Security Police Officer to Training Captain where he was second-in command.
Cmdr. Williams stated that Mr. Cox was agood leader and anatural at police security activity. He
added that for the two years he had Mr. Cox under his supervision, he gave him two Consistently
Exceeds performance rating. Cmdr. Williams testified that he was instructed by Chief Sam
Thompson to reduce Mr. Cox’s rating to athree. Cmdr. Williams explained that there was aquota
system for ratings. Cmdr. Williams stated that the final rating given Mr. Cox was athree. This
determination was made by a group of four including himself, Chief Thompson, Peter White and
C.H. Peterson, but Mr. White was probably the one who made the final determination. Cmdr.
Williams testified that he felt that the rating system at LMES, which was in place for the twenty
yearsthat he was employed there, was not truly a performance rating because it was not based on
work and achievement for the particul ar reporting period. Cmdr. Williamsstated that hewould rate
Mr. Cox at the top of his RIF peer group and would rate his skills as highly transferable. Cmdr.
Williams admitted that the only other membersof Mr. Cox's peer group that he had supervised were
Mr. Cody and Mr. Dowdell. TR 274-278, 284-286, 288, 289, 335, 386.

Based on areview of exhibits presented to him during the hearing, Cmdr. Williams opined
that, although he had only been involved informally in selection of employeestargeted for previous
RIFs, hefelt that Mr. Cox was positioned for the RIF. He testified that Mr. Cox was didliked by
both Mr. White and Mr. Peterson, members of the RIF selection committee. Cmdr. Williams stated
that Mr. White disliked Mr. Cox because he was somewhat disabled and that Mr. Peterson’ sdislike
for Mr. Cox was personal and not based on Mr. Cox’ scompetence. Cmdr. Williams stated that Mr.
White also disliked Mr. Cox because he “couldn’t mind his own business’ and “he got around and
got involved in everything.” Cmdr. Williams testified that both Mr. Peterson’s and Mr. White's
dislike for Mr. Cox was apparent before the initial meeting of the environmental concerns group.

TR 328-330, 332, CX 127-130.

Cmdr. Williamstestified that he and Mr. Thompson discussed thefact that length of service
was no longer astandard for retention. Cmdr. Williams explained that the RIF processfirst |ooked
at job position and time of service in that position without using total company service as a
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parametewhich couldresultin thosewith longercompanyservicebeingreleasedvhile thosewith
lesswereretained. Cmdr. Williams admitted that his conversation with Mr. Thompson did not
pertainspecificallyto Mr. Cox. Cmdr. Williams stated that he felt it unfair that the company would
basaetentiononthetimein aparticularpositionwhenfunctionallytheindividualhadexercisedhe
sameskillsandresponsibilitiesn prior positionswvhich,therefore shouldhavebeenncludedin the
individual’s tenure. Under these standards, on the layoff comparison form Mr. Cox was only
credited with 3 years of company service as a captain when he actually had been a captain longer.
Cmdr. Williamsadmitted that he did not know that Mr. Cox had been considered for layoff in 1994

and had been saved by another individual taking early retirement. Cmdr. Williams also admitted

that he did not know whether eligibility for retirement wasafactor inthelayoff decisionsfor others

in Mr. Cox's peer group. TR 336-342, 388-390, 396.

Cmdr. Williamstestified that in 1994 or 1995, before centralizationtook place, Mr. Peterson
was at the top, then Mr. White under him. Cmdr. Williams added that Mr. Clements, who did not
indicate his opinion of Mr. Cox, was then in a separate organization at Y-12. TR 333, 334.

Cmdr. Williamstestified that Mr. Peterson knew of the Coxes’ activity inthe environmental
groups because of mediacoverage and the presence of activeMartin Mariettamanagersat ameeting
in late 1995 or early 1996. Cmdr. Williams stated that this information would have become
common knowledge because several high ranking managerswere present and the meeting wasvery
controversial. TR 330, 331.

Cmdr. Williams testified that Scottie Dowdell, a member of Mr. Cox’s peer group for
evaluation related to the RIF, was also under his supervision. Cmdr. Williams stated that he gave
Mr. Dowdell a 3, Consistently Meets rating. Cmdr. Williams testified that at one point Chief
Thompson had ordered him to replace Mr. Dowdell as he had lost his security clearance for
allegedly stealing company property. Cmdr. Williams admitted that Mr. Dowdell’ s clearance was
eventually restored and that during his suspension he worked directly for Chief Thompson. Cmdr.
Williams stated that in hisopinion Chief Sam ThompsonwasMr. Dowdell’smentor. TR 283, 290,
388, 403.

Cmdr. Williamstestified that he becameinvolved with The Exposed because hewashaving
serious health problems, and he and others with ssimilar problems were having trouble getting the
company to addresstheseissuesindividually. Cmdr. Williamsstated that he did not know that K-25
was a Superfund site until the group meetingsin 1995. Hetestified that hazardous materials were
poorly maintained in buildings K-25, K-27, K-29, K-31, and K-33. Cmdr. Williams admitted that
when he addressed his environmental health and safety issues with Chief Thompson he was not
unsympathetic, but the his attitude reflected a desire not to rock the boat. TR 291, 293, 297, 301,
303, 304.

Cmdr. Williams testified that he was disciplined by Mr. Thompson, Mr. White and Mr.
Peterson for going outside the chain of command. Cmdr. Williamsstated that after Mr. Cox became
involved in “this environmental situation”, he was “jerked around on job positions” moving from
K-251t0 Y-10 or Y-12 and then back to K-25. TR 345-348.
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Cmdr.Williamstestifiedthatheobserveanembersf managemerdf LockheedVartin, Mr.
MynattExecutiveVice-PresidenandMr. Chizaminsky, at public meetings on environmental, safety
andhealthmatteran OakRidge. Cmdr. Williams stated that he specifically remembers a legislative
hearind heldin Marchof 1996wherethe Coxeswereslatecto testify butyieldedtheirtimeto him.
Cmdr.Williams addedhatheobservedMr. Mynatt “make negative eye contact” with employees
who testified against the company. Cmdr. Williams admitted that the hearings where he observed
Mr. Mynatt were held in 1997. TR 348-352, 354.

Cmdr. Williams testified that he felt that Mr. Cox could have been given the position of a
dispatcher that was open when he was dismissed. Cmdr. Williams did admit that he did not know
whether that job had been bid or not, was not aware how long the job had been posted or when the
jobwasawarded. Cmdr. Williams stated that even if one could not bid on ajob, he could ask to be
considered for the position. TR 403, 406-408.

Cmdr. Williams testified that his ability to serve as a security police person came into
guestion dueto hisinability to meet medical standardswhen he came back to work after recovering
from a heart attack. Cmdr. Williams stated that Mr. White attempted to transfer him to 1420, a
decontamination facility at K-25, whereupon he filed acomplaint with the site EEO office because
he knew of other individuals working in security police at other sites who had similar conditions.
Cmdr. Williams testified that the document prepared by Mr. White to answer the ensuing
investigation by Gail Sewell was prepared solely for hiscase astherewereno policiesor procedures
for filling out the form.® Cmdr. Williams stated that both the conversation and the paperwork for
amedical waiver wasinitiated by management. Cmdr. Williamstestified that amedical waiver was
never applied for because the company did not feel that it was in the company’s or in his best
interest to do s0.'® Cmdr. Williams added that after he opposed his transfer the company “just
backed off the whole thing and it just all went away.” Cmdr. Williams stated that he was not
advised that he could request awaiver himself. Cmdr. Williams admitted that Mr. White left it up
to Cmdr. Williams' private physician to make arecommendation asto whether or not he could meet
the physical fitnessrequirementsof hisposition. He also admitted that hisphysicianfelt that certain
elements of the requirements could be potentially injurious to him and therefore he did not pursue
becoming an armed officer. Cmdr. Williams stated that he was not aware that Mr. White included
in his report that he was awaiting the results of an appointment by Cmdr. Williams with his
physician to decide whether to seek awaiver. Cmdr. Williams conceded that this incident took
placein 1990 and he remained in the protective servicesuntil 1996. Cmdr. Williamsacknowledged
that he was not aware that waivers for heart problems were different from other types of waivers.

¥The legislative committee was appointed initially by the Governor to evaluate the incinerator
at K-25 for the possible release of environmental toxins and was expanded into the operation of
the K-25 site itself. TR 351.

° Gail Sewell was an employee of the site EEO office. TR 2251.

%Cmdr. Williams testified that this statement was made in the document accompanying Ms.
Sewell'sreport. TR 2253.
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Cmdr. Williams testified that to the best of his knowledge a waiver was requested for another
employeeGaryWilliams, by thecompanywithouttheemployeenitiatingit. TR 2250-2253, 2257,
2259-2262, 2265, 2266. CX 260, 261.

Cmdr. Williams testifiedthata procedure writer has to be certified by LMES and DOE.
Cmdr.Williams statedhatin hisopiniontheproceduresupervisegheintentof the DOE orders by
structuringthedirectiveinto taskelementdor thejob to beperformed.Cmdr. Williams explained
thatjobs aredefinedaroundthe outcome to be achieved with the operational elements. Cmdr.
Williams statedhatmanagemertiastheabsolutaight to creatgobsastheyseefit aslongasthey
canbefunded. Cmdr. Williams testified that he has witnessed the creation of many jobs including
hisownwhenhewould notaccepttransferto chemicaloperations.He added that he did not have
to bid for thejob of procedurewriter, it wascreatedor him. Cmdr. Williams testified that he was
aware of several individuals that did not have to bid for jobs. TR 2998-3001.

Sandra L ocke Reid

SandralLocke Reid,aregistered nurse, testified that she came to Oak Ridge because her
physicianhusbandwas hired by MethodistMedical Center(MMC). Ms. Reid stated that the
majority of MMC’s income came from Lockheed Martin as it self insured and provided all the
medical coverage for their employees. Ms. Reid also noted that there were Lockheed Martin
managerson the hospital board. Ms. Reid testified that she and her husband left Oak Ridge because
the hospital owned the clinic in which he worked and it did not renew his contract. TR 411, 412,

414, 416, 419.

Ms. Reid testified that her involvement in environmental issuesin Oak Ridge began with her
concern that her children were exposed to mercury at school. Ms. Reid stated that she served on the
Advisory Board to the East Fork Poplar Creek Working Group that was looking at the release of
mercury that affected the area. Ms. Reid testified that her concern grew when she saw poorly
identified health concernsrelative to the exposure to toxic substances and realized that there were
no health care professionals involved in actually addressing theseissues. Ms. Reild stated that she
had also served on the steering committee of the Site Specific Advisory Board (SSAB) whose
function was to advise the Department of Energy (DOE) on its policies and environmental
management issues and to review the concerns of workers at the K-25 site to decide whether a
specific concern would be addressed to the D.O.E. Ms. Reid testified that she also became a
member of Citizensfor aHealthy Environment (CHE), an organization whose missionisto educate
the public about the effects of pollution, provide support for community memberswho areill, and
fo
provide support for whistleblowersinthecommunity. Ms. Reid stated that the Coxeswerefounding
members of CHE. TR 419-422.

Ms. Reid testified that she originally met the Coxeswhen she was asked to serve on the Site
Specific Advisory Board (SSAB), a group of employees set up by LMES to address the concerns
of affected employees. She stated that one of the leaders of the SSAB, Mr. Harold Conner, gave
her permission to participate in the meetings. Ms. Reid testified that Mr. Conner attended “ quite
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afew” of the working group’s meetings, the majority of which were meetings of the Research
Committee. Shestated that therewere approximately 15 meetingsof the working group which took
place during the spring and summer prior to the August 1996 meeting which included LMES
employees and officials. Ms. Reid testified that these meetings took place before the Coxes were
laid off. However, Ms. Reid testified that thisworking group’ s recommendationswereignored and
this led to the formation of CHE, made up primarily of K-25 employees.* She stated that Mr.
Conner admitted that the system LMES had in place, which included the reporting of incidentsand
medical incident reports, had not worked and the employee’ sconcerns had not gonethrough proper
channels. TR 423-424, 464-471.

Ms. Reid testified that at one of the meetings of SSBA at Scarboro Road David Milan, of
LMES, was “taunting” and “dismissive of the worker’s concerns’ with regard to the company
testing that was done. She stated that after this meeting she called Mr. Conner and told him that
shefelt that one of the current problems was the way the workers were treated and the appearance
of hostility and lack of communication. Ms. Reid also testified that therewas public hostility toward
herself and the employeesof L MES because some people feared that the efforts of the CHE would
ultimately cause the LMES facilitiesto close. TR 426-429.

Ms. Reid testified that at a public meeting covered by the local mediain Oak Ridge the
Coxes were “leading the community”. She stated that she could not remember the date of this
meeting, but knew that it was the first CHE meeting and that it was prior to the Complainants
termination. Ms. Reid added that the Coxes spoke at many public meetings of SSAB and CHE
because Mr. Cox was the timekeeper for CHE and Mrs. Cox wastreasurer. Ms. Reid admitted that
ameeting of LMES employeesto discussthe K-25 site, held at her housein late 1995, was covered
in thelocal paper but did not mention the Coxes' names. A week after this meeting the employees
went to the SSAB meeting. Later, Mr. Conner came to do a presentation to the East Fork Poplar
Creek Working Group. Ms. Reid admitted that the public meeting, which was the focus of a
newspaper article, took place on August 15, 1996. Ms. Reid admitted that the Coxes were not
mentioned in the August 14 article on the upcoming meeting. TR 435-438, 453-457.

J.D. Hunter

J.D. Hunter testified that he was hired by LMES in 1973 as a Security Inspector, shortly
thereafter was promoted to Lieutenant, and eventually became a Commander in the Fire and Guard
Service. Mr. Hunter testified that he filed a safety complaint in 1994 concerning alack of proper
equipment. He stated that ultimately it was supervisors from his division who investigated the
complaint. Mr. Hunter testified that he supervised Mr. Cox for several yearsand found him to be

"Ms. Reid testified that the group recommended that K-25 workers be adequately informed of
avenues available to address their concerns. In addition, the group recommended that blood and
urine samples be taken on a Monday and Friday to measure the presence of toxins and
recommended that certain sampling methods be instigated.
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ethicalandhardworking,andhadneverheardanycomplaintsnvolving Mr. Cox. He admitted that
he had supervised Mr. Cox prior to 1980. TR 472, 474-478, 480, 487.

Mr. HuntertestifiedthatLMES was" notorious’ for moving people around when therewere
to be RIFS. Mr. Hunter stated that, for instance, Pete Peterson would inform John Roddy or
relevant personnel in other divisions to put people in certain positions. Mr. Hunter testified that
while Mr. Peterson was Division Manager over his group, Chris Ellliott was moved from a Shift
Commander to the Fire Protection Group (alateral transfer). Mr. Hunter stated that he also knew
of training officers who were reassigned prior to layoffs. He testified that several years ago
lieutenants, who were salaried employees, were allowed to go back to hourly employeeswhen there
were layoffs. Mr. Hunter admitted that the last time that thiswas allowed was in the 1960's. TR
480-484, 490.

Mr. Hunter testified that he attended a public meeting in 1996 at the Oak Ridge Civic Center
where the Coxes were co-chairs. Mr. Hunter admitted that he did not remember specifically any
questions addressed by the Coxes at that meeting. TR 484, 490, 491.

Cleveland Jones

Cleveland Jones, Director of Human Resources for K-25, testified that he has been in
Human Resource work for 30 years and had come to Oak Ridge in March of 1990 as manager of
Labor Relations. He was promoted to his present position in January 1, 1995. He added that he
had been employed by Goodyear Atomic Corporation and at other LMES facilities before coming
to Oak Ridge. TR 578, 579.

Mr. Jones testified that the budget reduction for the Business Unit of LMES necessitated
the 46 or 47 lay offs from Mr. Dalton’s maintenance department.*? Mr. Jones stated that the Vice
President of the organization allocated the budget reductions across different organizations. Mr.
Jones explained that, because individual units provided work for other units, when the budget was
cut provider organizations would inform receivers what services would be budgeted and the
receiving unitswould then determine how to meet their budgets based on the expectedincome. TR
580-582.

Mr. Jones stated that Mr. Dalton reported to Mr. Conner, who wasthen the Site Manager.*®
The operations unit, the business organization, and fringe areaswhich reported to Mr. Conner were
al involved in the reduction in force because of budget reductions. Mr. Jones stated that he was
previously Chairman of the RIF Review Board in other divisions and had also been involved in
reductions in January, March, and April of 1996. Hetestified that he and Mr. Dalton undertook to
administer faithfully the applicable RIF guidelines. Mr. Jones stated that anyone eligible for
retirement was not included in the August 1996 RIF because of lega concerns of DOE and

2Mr. Dalton was the manager of the maintenance division. TR 580.

3 Mr. Conner is currently the Vice President of the Business Unit. TR 581.
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Lockheed Martin. Mr. Jones testified that there were 4,000 employees at K-25 in 198tlyand
1500 today. TR 589-591, 494,

Mr. Jonedestifiedthathewasinvolvedin the peer review of Mrs. Cox with Mr. Dalton,
Herstine Every, a generalist that worked on the case, Horace Moorman, from the staffing
organizationandMary Ellen Boyd from compensationMr. Jones stated that a meeting to review
Mrs. Cox, and approximatelyt6 otheremployeesfor possibldayoff washeld aroundAugust6,
1996in theLaborRelationsgConferenc&koomatK-25. Mr. Jones testified that at the time of Mrs.
Cox’sreview hedid not know that she was on disability leave. Mr. Jones explained that when a
layoff noticeis given,if thepartyis notatwork heis calledathomeunlessonlong-termdisability.

Mr. Jonedestifiedthatthe policy of LMES mandateshatif a person is absent due to iliness or
short-termdisabilitythenthatpersons notifiedthattheir positionnolongerexistsandthattheywill
belaid off uponreturnto work. Mr. Jones stated that when Mrs. Cox returned to work they would
look to seeif therewasanythingthatshewould bequalifiedto do andif notshewould belaid off.

Mr. Jonegestifiedthatlayoff noticesveredelayedueto the problemof thoseeligibletoretire,but
thattheactuallayoff noticewasdatedAugust26. Mr. Jones testified that the usual practice was to
have 60daysbetweerthe noticeandactuallayoff. Mr. Jones explained that if a person was sick
on the date of a notice and returned30 dayslater, then that person would be laid off at the
designated time. TR 493, 494, 497-500, 503, 504, 599-601.

Mr. Jonestestified that an employeewould go on short-termdisability funded by the
companyfor 6 monthswhile remainingonthepayrollatfull pay. If the employee is still unable to
work after6 months thenheautomaticallygoesinto long-termdisability andis removedrom the
payroll until recovery,areno longerdisabled, or reach 62. Mr. Jones stated that approval of
transitionfrom short-termto long-termdisability canbebasedn submittednedicalevidenceand
theindividualneednotseeacompanydoctor.Mr. Joneexplainedhatif anemployeeavasincluded
in a RIF, it would not impact his long-term disability benefits. Mr. Jones added that when an
employeeis on short-termdisability his clearanceemainsintact; but, if heis put on long-term
disability his clearanceas canceledoy D.O.E. undertheir policy of canceling clearance once an
employee is removed from the payroll. Mr. Jones testified that he did not knamny @mployee
removed from the payroll while on short-term disability. TR 601-605, 2700-2702.

Mr. Jonedestifiedthatthe other person in Mrs. Cox’s peer group was Mr. Bolton and one
would belaid off. Mr. Jones stated that the criteria used to determine who would be laid off were
critical skills, length of service, performance reviews, and age. Mr. Jones explained that
transferability of skillsisused only when there are vacanciesin the company which was not true at
the time of Mrs. Cox's layoff. Mr. Jones testified that Mr. Bolton had received two distinguished
service ratingsin his old job and a consistently meetsin his new position, whereas Mrs. Cox had
received al consistently meets ratings. Mr. Jones admitted that there was a quota for the ratings
with about thirty percent getting “consistently meets’ ratings and five to ten percent getting
“distinguished service’ ratings. Mr. Jonestestified that there were objective verifiable criteriafor
the ratings. Mr. Jones stated that if an individual had completed a particular assgnment in an

“Long-term disability pay is 60% of salary and is paid by Metropolitan Life. TR 2701.
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outstandingmanneror if his performancewas exemplary over an extended period then that
employee’ s manager would give a distinguished servicerating. TR 505-508, 605, 606.

Mr. Jones tegtified that he knew of one incident where Mrs. Cox reported a DPPR™ to
Brenda Williams and Mr. Dalton which was brought it to his attention. Mr. Jones explained that
ultimately Mr. Dalton took care of the matter himself. Mr. Jones testified that he had never heard
Mr. Dalton use any adjectives relative to Mrs. Cox, nor had he ever discussed any audits with Mr.
Dalton. Mr. Jonestestified that if two employeeswere doing the same amount and quality of work
he would give them the same ratings, and if one had to be laid off he would go to the criteria
previously stated. Mr. Jones denied that downsizing and RIFS would be used to get rid of the
people they did not like first because there are disciplinary procedures in place to deal with such
cases. Mr. Jonestestified that once managers decide which positions are to be eliminated, it goes
to the RIF review boards, thento the Vice President of Human Resourcesand amember of the legal
staff. Mr. Jones stated that the RIF review board would always include himself and Mr. Moorman
with the other members changing.’® Mr. Jones testified that LMES does not use the HAY plan
relative to RIFing people, athough it is used as part of the compensation system.'” Mr. Jones
testified that to terminate an employee the Vice President of Human Resourceswould haveto give
approval, and then amember of thelegal staff would review the decision to determine whether there
was a proper basis for dismissing the employee. Mr. Jones stated that if he went directly to a
company lawyer and thelawyer found no basisfor dismissal, then hewould go to the vice president
and say that he was not going to seek dismissal for that reason. Mr. Jonestestified that he did not
remember which of the two company attorneys was involved in Mrs. Cox's case. TR 515-523.

Mr. Jonestestified that if the findings of the peer review suspect some form of prejudice on
the part of a manager, the Review Board evaluates the findings based on the criteria of that
individual. Mr. Jones added that if the possibility of prejudice ismissed by the review board, then
itisusualy caught by the Vice President of Human Resources or the lawyers. TR 524.

Mr. Jones testified that when Mr. Bolton and Mrs. Cox were compared in the peer review,
the group looked at age, performancereviews, timein position, length of service with the company,
and pay levels. Mr. Jones admitted that he did not know how many of Mrs. Cox's buildings were
closed nor how many of Mr. Bolton’s buildings were closed. Mr. Jones testified that the Vice
President of Human Resourcesand amember of legal reviewed Mrs. Cox'sRIF. Mr. Jonestestified
that the Review Board agreed by unanimousvotethat Mr. Bolton should have been retained because
hisyears of service and histime in position were longer, and his performance ratings were better.
Mr. Jones admitted that some ratings get changed in the course of review becauseif al individuas
arerated extemely high beyond what is permissible, then they must review the ratings and get them

*There is no explanation of the acronym DPPR in the record.

®Mr. Jones testified that the RIF Review Board began in the 1980%s and was reviewed and
revised in December of 1995. TR 522.

"No explanation of the HAY plan is included in the record.
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“inline.” Mr. Jones admitted that some managers gave undeserved ratings. Mr. Jones stated that
there were no notes relative to the RIF Review Board meeting because the Review form itself
includesthereason the person wasRIFed. Mr. Jonesadmitted that no outsi de consultantswere used
to review RIF decisions. Mr. Jones stated that LMES felt that the criteria used precluded the
element of prejudice from impacting the RIF decisions. Mr. Jones admitted that the meeting to
review 46 or 47 employees for RIFs took four hours. TR 526, 528-530, 555, 556, 558, 559.

Mr. Jones testified that when Mr. Dalton and the group prepared the peer review list they
used the old form which did not allow for multiple signatures. He explained that because Mack
Wilson requested that all participantsin the RIF review board sign the peer review form, he had the
members sign a blank copy of the new form and attach it to the copy used at the time of the
review.’® Mr. Jones testified that the participants could raise any concerns about a particular
individual and the group had to agree that the person identified for RIF was the appropriate
employee. He stated that the document demonstrated that Mack Wilson and arepresentative of the
legal department approved the RIF list August 9, 1996. TR 2698, 2699; CX/RX-19.

Mr. Jonestestified that Mrs. Cox was promoted to the position of supervisor of thelaundry,
asalaried Level 02 position, on July 1, 1993. Then, on April 1, 1995, Mrs. Cox was promoted to
Facility Operator Specialist, aLevel 03 position. Mr. Jonestestified that the work was contracted
out after the facility was closed. The decision to contract out laundry wasmadein 1994. TR 597-
599.

Mr. Jonestestified that in early 1995 the position which Mrs. Cox held was eliminated, and,
rather thanlaying her off, LMEStransferred her to abuilding specialist’ sposition. Mr. Jones stated
that hedid not know whether Mrs. Cox was asked if she wanted the new position or whether she had
bid onit. Mr. Jones stated that because there were no bumping rights when the Coxes were Rl Fed
they could not replace an inferior employee, but only could fill an available vacancy. Mr. Jones
admitted that he did not know whether Mr. Bolton was working any overtime, but agreed that it
would probably belesscostly to the company to pay the remaining employee overtimethantoretain
the former employee with salary and company benefits.'® He testified that he was not involved in
Mr. Cox’sRIF. He stated that in hisorganization no onewas awarethat Mr. Cox was effected. He
testified that he was unaware of theissue until Mrs. Cox brought it to the attention of management
inaletter. Mr. Jones stated that when management asked him if Mr. Cox waslaid off by Harold
Conner, he did not know, but contacted Larry Pierce, Human Resource Director at the Y-12 site,
tofind out. Mr. Jones stated that Mack Wilson, Vice President of Human Resources for all three

¥\Mr. Wilson is vice president of human resources. TR 2698.

%Mr. Bolton was the other employee who had the same position as Mrs. Cox and was
retained. TR 555.



15

plants,hadrequestedackgroundnformationrelevantto the Coxes lay off.?° He stated that he
presented abrief employment history and the peer review form of each of the Coxes' to Mr. Wilson.
TR 533-535, 543-545, 548, 559-561.

Mr. Jonestestified that he knew of at |east one employee of LMES who wastrying to create
dissension concerning the health of other employees. He stated that he knew there had been articles
in the Knoxville News-Sentinel and the Oak Ridger about thisissue. Mr. Jones added that he had
read some of the articles, but had not discussed them with other managers because he felt no need
to do so as hewas not “in the health end of it.” TR 568-570.

Mr. Jonestestified that he had not seen prejudice based on race, union membership, or the
raising of environmental safety and health concernsduring hissevenyearsat K-25. Mr. Jonesstated
that he had not heard Eva Graves use racia epithets, nor call anyone a troublemaker. Mr. Jones
testified that he could not recall having a conversation with Mrs. Cox about how Mrs. Graves was
treating her. Hetestified that Ms. Graveslike himself, wasblack. TR 510, 511, 527, 528, 545, 546,
606.

Mr. Jonestestified that in January 1996 there were 1955 employeesat K-25, and by January
of 1997 that number wasreduced to 1581. He added that the number of employeeswas reduced to
1108 by November of 1997. TR 2708, 2709; RX-34.

Mr. Jones testified that using data from current sign in sheets at K-25 and comparing that
totheindividual swho signed arequest that NIOSH return to further study the site, he cal cul ated that
4 of 35 employees signing the request were involuntarily reduced in force from the company. Mr.
Jones stated that the date on the request for NIOSH to return was dated April 17, 1996. R 2711-
2713, 2717, CX-173, RX-35.

Mr. Jones testified that originally 55 employees who identified themselves as having
occupational cyanide exposure and illness filed medical incident reports. Mr. Jones stated that of
those 55 employees, 15 individuals received RIF notices during the two-year period 1996-1997.
Mr. Jones testified that only 11 employees, or 20% of those noticed, were ultimately laid off
because four were on disability. He added that 27% of the K-25 population received RIF notices
during the same time period and 21% were laid off. He stated that employees Janet Michel and
ChrisElliott were onlong-term disability similar to Ms. Cox and each received aRIF notice. TR
2718, 2719; CX-173, CX-223, CX-37.

Mr. Jonesadmitted that |ayoff datafrom the calendar year 1996-1997 demonstrated that 529
K-25 employees were noticed and only 416 were actually laid off. Mr. Jones stated that when the
company realized that both Coxes were being laid off they still could not retain them as their
positionsthat were being eliminated. He admitted that he did know of one case where the company
abolished a position and then moved the employee over to another position without going through

Mr. Cox was laid off, however, due to the fact that Mrs. Cox was on long term disability the
personnel action is considered an attempted lay off and a notice of layoff. TR 566.
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the competitive bidding and the application process. Mr. Jones testifiebemasnot awareof

sucha situationoccurringduring the RIF of August1997. He stated that in determining which
positions were to be abolished, salaried employees were not treated any differently from hourly
employeesMr. Jones admitted that union employees with seniority may have bumping rights. TR
2746, 2751, 2752, 2754, 2755; RX-36.

Mr. Jonesadmittedthathis office maintaineddocument®nthoseemployeesvho claimto
havecyanideexposurendillness. Mr. Jones testified that at some point the legal office would be
notified of the reportof cyanideexposureandillnessby an employee. Mr. Jones admitted that
MackWilsonandthelegaldepartmentvouldreviewtheproposedist for RIF asthelaststepbefore
the noticeswereissued. Mr. Jones stated that review by the legal office was also the last step in
Mrs. Cox’slayoff. TR 2731, 2732.

Mr. Jones testified that if Mrs. Cox’ s condition improved so that she could return to work,
she would be told of available positions. Mr. Jones stated that Mrs. Cox could then be employed
if shemet the qualificationsafter bidding on aposition but shewould not be given priority in hiring.
Mr. Jones testified that he sometimes attended Harold Conner’ s morning meetings but could not
recall being present when the cyanide issue was discussed. TR 2734, 2735, 2737.

Mr. Jonestestified that an employee who had been terminated may take his RIF benefit and
work elsewhere. Mr. Jones stated that the RIF notice advises the employee that he may seek
employment opportunitieswithin the DOE or may usethe company’ scareer center to research both
internal and external job opportunities. TR 2774, 2775; RX-17.

Shelly Graham Farver

Shelly Farver, aradiological control technician functioning as a Division Training Officer,
testified shehasworked for LMES for 10 years. Ms. Farver stated that she first became aware that
she was excreting high levels of thiocyanate, a metabolitive cyanide, after seeing her family
physician, Dr. Thomas Rogers™. Ms. Farver stated that after other workers at K-25 were tested for
cyanide, she researched and discovered that the symptoms of cyanide intoxication mimicked her
own symptoms of extremefatigue, depression, body aches, and musclejoint pain. Shetestified that
her |ab testswere done by Dr. Thomas Rogersand Dr. Robert Pret (an occupational physician), and
Emory University in Atlanta. Ms. Farver testified that her tests showed she carried a number of
heavy metals in her body. She added that every report dealing with cyanide was out of the
permissible range, and that she had a positive blood cyanide that was extremely significant. Ms.
Farver stated that, although it was standard operating procedure to have medical problems
incorporated into one’'s LMES medical records, when she asked that the lab report be included in

2Dr. Rogers, a general practitioner, sent Ms. Farver to an occupational physician. Although
Dr. Rogers had been her physician for about 7 years, he now refuses to see her as a patient. TR
615.
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herrecorddn the SiteMedicalDepartmentit wasreturnedo herwith thestatementhat the report
couldnotbeincluded. Ms. Farver testified that at the same time that she requested that the report
be included in her records, her request toBe&®eschwasdenied. She added that she was told
that“Dr. Oesch wasnot to betreating or discussing cyanideintoxication on thejob and that thiswas
asensitiveand controversial issue.” Ms. Farver added that a 99 was written on her fileswhich was
explained to mean that “patient left without seeing physician.” Ms. Farver testified that she
interpreted the nurse’ s statementsas connoting that shewastrying to keep Ms. Farver out of trouble.
Ms. Farver testified that because she did not like the “very unethical” approach being taken by the
medical department at K-25, she reported the incident to Lockheed Martin Corporate Ethics. Ms.
Farver stated that about amonth later, when her complaint came back to Oak Ridge Ethics, Barbara
Ashdown met with her and another employee and told them to take their medical records to Stan
Roberts, a staff physician’s assistant. Ms. Farver testified that she had undergone 5 days of
chelation therapy ordered by Dr. William Reid, ahematol ogist and oncol ogist experienced in heavy
metal toxicity. Ms. Farver stated that she underwent the therapy, which was somewhat successful

in removing heavy metals from her body, at home because her insurance would not approve
hospitalization. Ms. Farver admitted that she could not recall whether or not Drs. L ockey and Byrd,
who were brought in to examine employees by LMES, had told her of problems associated with
chelation therapy. TR 608-616, 678, 679, 698.

Mr. Farver stated that she was afounding member of Coalition for a Healthy Environment
(CHE) and that she had been visible in and around Oak Ridge and Nashville speaking about toxic
exposure to workers.??  She stated that she felt that she had been retaliated against by LMES after
she filed an Employee Concern Form asking to be moved from the K-25. Ms. Farver stated that
when sherequested immediate removal management used the entire 6 weeks allowed by procedure
before they responding, she considered it retaliatory.?® Ms. Farver added that she had voiced her
concerns all the way to Gordon Fee, President of Lockheed Martin Energy Systems, and was not
moved until she sent an e-mail to him explaining what she perceived to be happening to her body,
the permanent demyelinization of nervecells, wasirreversible. Mr. Farver stated that when shewas
moved the retaliation began in earnest as she was moved into an office on Mitchell Road for four
months without a telephone or computer. Ms. Farver testified that when LMES lost office space
at Mitchell Road, she was moved to Scarboro Road where she did have atelephone and computer
but was isolated in a cubicle. Ms. Farver stated that she was given only one assignment in nine
months, although she asked to “do whatever”. She stated that she found out she was being
transferred to Y -12 when she received an e-mail from management at K-25. At Y-12, Ms. Farver
stated that her Division Manager wanted her to apply for an upgrade from an L Clearanceto aQ

#Ms. Farver stated that she had been in newspapers, on television, and that she had testified
before a Special Panel of the Tennessee State Legislature. TR 617.

Ms. Farver stated that she also asked for removal of another employee, Ann Orick, who was
extremely ill at the time also. TR 617.
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Clearancavhich shedid not questiorasmostemployeesn thedivisionhada Q Clearancé? Ms.
Farvertestified that whensheunderwenta securityinterview at Department of Energy Federal
Building shewasleft with theimpressiorthatunlessshesubmittedo apsychiatricexamshewould
not be given the clearance. Ms. Faraeimittedthatsheindicatedin the interviewthatshehad
suicidalthoughtan 1997. She stated that she would not acquiesce to the release of her psychiatric
recordsbecausehefelt that they were “none of their business.” Ms. Farver testified that after an
hour interview with Dr. Kenneth Carpenter and two series of computer exams she was diagnosed

as having paranoid delusional disorder and, therefore, did not get the clearance. Ms. Farver stated
that she also lost her L Clearance and, therefore, was not cleared at all.*> Ms. Farver stated that on
appeal her psychologist testified that he did not agree with the LMES psychiatrist.?® Ms. Farver
stated that retaliation was also evident in the removal of her computer access, without notification
asto why, after her security clearance was pulled. Ms. Farver added that her department manager
was given his Q Clearance when he returned after being institutionalized. Ms. Farver testified that
she wastaking medication for depression and had been under psychiatric care for about four years,
but had no knowledge of any employee being required to undergo periodic independent
examination. Ms. Farver stated that LMES did find a position for her at another location after her
nine months at Mitchell Road and Scarboro Road. Ms. Farver explained that she has held the
position of radiological control technician with RADCON Division since October of 1996. TR
616-623, 625-627, 629, 631, 674, 675, 706-709, 714.

Ms. Farver testified that she witnessed hostility toward Dr. Timothy Oesch from David
Milan, a manager with LMES Health and Safety, when they were members of the Technical
Working Group. Ms. Farver stated that Dr. Oesch wanted to speak to the physicians at Oak Ridge
Hospital about cyanide intoxication because they were not trained in chemical toxicity and many
of the employeeswere dealing with thisissue. She stated that Mr. Milan instructed Dr. Oesch not
todo so, evenon hisowntime. Ms. Farver testified that on another occasion David Milan criticized
apresentation put together by the Working Group for L ockheed Martin Senior Management, stating
that certain words and sentences could not be used. She added that most of the managers from
LMES manifested indifference to the problems of the employees. TR 631-633.

Ms. Farver testified that in working with CHE and the Cyanide Working Group shefelt that
the LMES managers had reason to know that Mr. and Mrs. Cox were speaking out regarding the
issuesof employees’ toxinrelated ilinesses. Ms. Farver stated that Mrs. Cox wason local television
the same day as Mr. Conner and Mr. Milan, K-25's Site Manager. They all appeared on the same
news segment, and the news crew was stationed at Portal 2 for all portions of the segment. Ms.
Farver testified that as part of the The Exposed group Mrs. Cox made contacts, served as a phone

**Ms. Farver stated that she had had a Q Clearance for a number of years which was
downgraded because it was no longer necessary for the job at K-25. TR 622.

Ms. Farver stated that she had also discussed her revocation of clearance with Danny Rown,
her immediate supervisor. TR 713.

*The decision on her appeal had not been annountRd/14.
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treepersonandsoliciteddonations.Ms. Farver testified that Mr. Cox was at a number of meetings
to supportMrs. CoxandchairedincludingactingasMasterof Ceremonieshhefirst publicmeeting
thatthe groupheld at the Oak Ridge Civic Center attended by 50-75 people. This meeting was
advertised on the radio and in local newspapers. TR 633-636.

Ms. Farvertestifiedthatshespenseverahoursattendingneetingf theCyanidéWorking

Groupasamembernf theResearciCommittee.Ms. Farver stated that she was instructed to attend
themeetingsy hersupervisor.The meetings took place during the 9 months that she had no work
assignmentsMs. Farver testified that she forwarded an e-mail to Mrs. Cox, sent to her by the K-25
shift superintendent, advising of the closeout meeting for the cyaradeng group. Ms. Farver
stated that she sent a correspondence to Harold Conner after the closeout meeting asking for a
follow-up meeting to address the concerns of the cyanide working group on July 2, 1996. Ms.
Farveraddedthat shealsoe-mailed copies to Mrs. Cox, William Noe, and Cheri Westfall all of
whom were laid off in the RIF oAugust1996. Ms. Farver testified that she e-mailed her fellow
workinggroupmembergheinformationreceivedn atelephoneall from Mr. Connebecauséthe
written word doesnot lie or forget and he had areal bad habit of picking up the phoneand calling”.
Ms. Farver added that she felt that the possibility that Mr. Conner was going to meet with them
would give them some hope. Ms. Farver stated that she copied the e-mail to LMES management
Harold Conner, David Milan, Larry Perkins, and Mr. and Mrs. Cox. Ms. Farver testified that she
e-mailed apleafor help to the head of Oak Ridge Ethics, Barbara Ashdown, with copiesto Harold
Conner, her plant manager; Gloria Mencer, the other Oak Ridge Ethics Officer; and Mr. and Mrs.
Cox. Ms. Farver aso identified an e-mail sent by Cheri Westfall, who was very activein cyanide
concerns and was laid off at the same time asthe Coxes, with copiesto Fred Mynatt, David Milan,
and both Coxes. Ms. Farver testified that shealso e-mailed Mark Musolf, aPublic Relations person
for LMES, referencing apublic statement he made that empl oyeeswere not being retaliated against.
Both Coxes were copied on this email. Ms. Farver stated that she did compile a list of CHE
members and many on the list were effected by the layoff. TR 654- 666; CX-84.

Ms. Farver testified that she had been examined by doctors, Lockey and Byrd, but had not
received a report from them.?” Ms. Farver stated that Drs. Lockey and Byrd did not take any
biological samples from the employees. She added that her hair analysis done by NIOSH was
indicative of toxins. Ms. Farver admitted that she was aware that the toxins revealed in the hair
analysiswere present in everyonein minute quantities, but added that shedid not feel that her results
were within the range of most humans. She testified that since she moved from K-25, her cyanide
levels had dropped from extremely high to zero. Ms. Farver stated that she had lab reports with
dates and levels indicating that she could not have been exposed to cyanide at home. Ms. Farver
testified that her husband’ s |ab tests were negative for cyanide exposure. TR 675, 679, 717-20.

Ms. Farver testified that the Cyanide Working Group (CWG) was established about April

?'Ms. Farver stated that she, Ms. Walzer, Ms. Orick and a number of employees working
closely with the Coalition for a Healthy Environment were involved in the selection of Drs.
Lockey and Byrd, but she could not recall the exact date although she felt it was in November of
1996. However, Ms. Farver did state that she met with them in March of 1997. TR 675, 676.
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13,1996by HaroldConnertheK-25 SiteManager.Ms. Farver stated that she, Ms. Orick, and Ms.
Walzerwere members of the group which was supposed &jdiat effort betweemmanagement
andemployeeso cometo aconsensusen howto dealwith thecyanideissues. Ms. Farver testified
thatgenerallytherewerecompanyrepresentativgsresenatthecommitteaneetingandultimately
thegroupmetasawholeto finalize the employee’ s presentation to be given to management. Ms.
Farver testified that she was not sure whether or not she and Mr. Conner ever discussed the
company’s belief that there was no basis for cyanide exposure, although she met with him twice
before she left the K-25 site. She stated that she was aware that LMES undertook studies which
indicated there was no cyanide exposure, but added that the employees disagreed with the findings.
Ms. Farver testified that the employees called in NIOSH, in confidence, before the CWG was
formed. Ms. Farver stated that when NIOSH was contacted, only aportion of the LMES sponsored
tests had been completed and they indicated no cyanide. However, the conclusion that there was
no basisfor cyanide exposure based on the company’ stestswas reached prior to the NIOSH report
being released. Ms. Farver admitted that shewasfully aware of the company’ sfindingsprior to the
release of the NIOSH report. Ms. Farver testified that NIOSH camein early 1996 and she signed
releases so that the NIOSH nurse, Karen Worthington, would have access to her medical records.
Ms. Farver stated that she did not feel that the NIOSH people were competent because they only
“looked at asmall part of the problem.” Ms. Farver admitted that the NIOSH group found no basis
for cyanide exposure at K-25, but stated that she disagreed with those findings. Ms. Farver stated
that the closeout meeting for the CWG which included severa people from management, affected
employees, aDOE representative, and attorneyswas held after the NIOSH report wasreleased. Ms.
Farver stated that the employees were very vocal in their dissatisfaction with the NIOSH findings
because they felt that the sampling was too limited asit did not test for certain nitro compounds. %
TR 681-690, 692-693, 698, 699, 720-722.

Ms. Farver testified that she was a founding member of The Exposed which came into
existence in January 1996 and was composed primarily of affected workers. Ms. Farver admitted
that the list of members was not published to the community, but was used internally. Ms. Farver
admitted it was her position that it “was not statistically probable” for 7 out of 28 or 29 members
of the group to have been laid off, particularly ahusband and wife. Ms. Farver admitted that at the
time of the Coxes' lay off there were 300 out of a pool of about 10,000 that were laid off. Ms.
Farver admitted that she was not aware that 1,000 employees had |eft the K-25 payroll in the last
year. TR 694-697.

Ms. Farver testified that she was absent a great deal due to her toxin related illnesses prior
to going part-time in April 1, 1997. Ms. Farver stated that she first became aware that cyanide
exposure was the cause of her illnessin October 1995.2° Ms. Farver admitted that she was directed
by LMESto seeDr. Philip Edelman of Vanderbilt University’ sToxicology Department and that his
conclusion was somnolence, aterm shedid not understand. Ms. Farver admitted that hedid not find

Ms. Farver testified that when nitro enters the human body it converts to cyanide and then
metabolizes to thiocyanate. TR 722.

Ms. Farver stated that she had been ill for a number of years prior to 1995. TR 701.
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that she was suffering from cyanide exposure. TR 700-704.

Ms. Farvertestified that her husband was currently employed by Lockheed Martin. Ms.
Farverexlainedthathe hadworkedwith thecompanyfor threeyears Jeft, andreturnedor thelast
two years. MsFarverstatedthatherhusbandvould not be employedoy LockheedMartin after
April 1, 1998 as he would then be employed by the new M&I contractor at K-25. TR 715, 716.

Ms. FarvertestifiedthatSenatoFredThompsorandthe Tennesse8tateHealthDepartment
had recently asked the Center Disease Control to look at the Oak Ridge health problems. Ms.
Farverstatedthat there are ongoing studies concerning the health of the employees at all three
LMES sites. TR 725-728.

Cheryll Ann Dyer

Ms. Dyertestifiedthatshewasamembeiof thegroupTheExposed nowknownasCitizens
for a HealthyEnvironment(CHE)) sinceFebruary of 1996. Ms. Dyer stated that she attended a
meetingof about150 peopleat the Oak Ridge Public Library in August of 1996 where Mr. Cox
servedas Sargent-at-Arms&ndMrs. Cox greetedattendeesndhanded out literature. Ms. Dyer
testified tht Mrs. Cox had served as Treasurer of r\Eglvedin thephonetree, and in keeping
those within and outside the group informed of what is happening. TR 769-781.

Ms. DyertestifiedthatLockheedVartin managersncluding FredMynatt, HaroldConner,
and Dave Milan were presentat severalmeetingssponsorecy DOE. She added that she had
observedMr. Mynatt,in particular,getup andwalk out or startshakinghis head"like, oh, no, not
again.” Ms. Dyer testified that shefelt Mr. Mynatt was exhibiting disgust with what was being said
by shaking hishead. Ms. Dyer admitted that, at times, she also exhibited disgust at what was said
in these meetings. TR 781, 782, 791-793.

Ms. Dyer testified that she had worked for LMES for eight years, thefirst two at X-10 and
then at K-25 for the next six years, asahealth physicstechnologist. She stated that sheis currently
on long-term disability although she remains on the Y-12 payroll. Ms. Dyer testified that in
February 1996 when shefiled amedical incident report containing lab results evidencing extremely
elevatedlevelsof thiocyanate and stated that therewas something work-related affecting her health,
medical staffer Stan Robertstold her that they did not think that wasthe case. Mr. Robertstold her
that he thought her symptomswerestressrelated. Shetestified that Mark McKinney, head of safety
and health at Y-12, told her that Industrial Hygiene had found no cyanide issues in her building.
Ms. Dyer stated that she received amemo from Stan Robertsin March 1996 stating that she should
report back to work and upon doing so should confer with Industrial Hygiene, Industrial Safety, and
the medical director in K-12. Ms. Dyer testified that her doctors told her she could not return to
work because she was physically incapable and al so because there were unknown toxins that were
affecting her health. Ms. Dyer stated that she was out on long-term disability with adiagnosis of
chemical encephalopathy (chemical exposures), depression, and panic and anxiety disorder. Ms.
Dyer admitted that she was out on a Worker’s Compensation claim based on what she felt was an
occupational exposure. Ms. Dyer admitted that she was treated for depression related to family
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problemsn 1992and1996. She added that she began working at the plants in Oak Ridge in 1988.
TR 772-776, 789-791, 795.

Ms. Dyertestifiedthat,in 1993o0r 1994,sherequestednaterialsafetydatasheetMSDS)
onajob thatshewasworking onbuttherequesivasdenied. She stated that the request was made
to Keith Pierce, her immediate supervisor; Steve DuBose, his supervisor; and Al Lingerfeld the
divisionsupervisor Ms. Dyer added that Mr. Lingerfeld stated that the document was classified and
Charlie Satterwhite in Industrial Hygiene confirmed the opinion. TR 785-787.

Samuedl Alonzo Thompson

SamuelThompsonGuardChief at K-25 sinceMay 1981, testifiedthat he discussedur.
Cox’ s future employment at LMES with him in August of 1996 and told Mr. Cox that he was not
going to belaid off. He stated that at that time LMES managers Brian Lamb and John Woods, not
Harry Williams, were most aware of Mr. Cox’ sjob performance. Chief Thompson testified that he
did not decide to lay off Mr. Cox and was not aware of who made the decision. He was informed
of Mr. Cox’s layoff by Brenda Tilley, his supervisor and Sector Manager for Security Operations
at K-25. Chief Thompson stated that hewastold by Ms. Tilley that Peter White, Department Head
of Security Operationsfor LMES, was coming over from Y-12 and that he wasto bein hisoffice
with Mr. Cox. Hetestified that Mr. White, Ms. Tilley, himself, and Mr. Cox were at the meeting
which was led by Mr. White. Chief Thompson admitted that although he had been involved in a
“coupleof dozen or more” layoff meetings, thiswasthefirst time that such ameeting was attended
by three levels of management. He stated that after explaining the budget reductions, downsizing,
and regrets that people were having to leave the payroll, Mr. White gave Mr. Cox alayoff notice.
Chief Thompson testified that Mr. Cox, looking shocked and surprised, refused to sign the notice
stating that it was not fair that he would be laid off. Chief Thompson stated that he was surprised
at Mr. Cox’ slayoff ashe had been told that Mr. Cox was going to be transferred into his department
upon dissolution of the support group for which Mr. Cox worked. Chief Thompson testified that
he had actually discussed with Mr. Cox what his duties would be on transfer. Chief Thompson
stated that hefelt Mr. Cox wasagood employee and ateam player. Chief Thompson admitted that
he had never heard Mr. White nor Ms. Tilley say that Mr. Cox was adisloya employee and added
that he could not recall any manager above him ever saying anything asto whether Mr. Cox was a
“teamplayer.” Chief Thompson testified that hedid discussthefact that both Coxeswerebeing laid
off, but did not discussthe “fairness’ of thelayoff. He stated that he had not formed an opinion as
to whether it was appropriate to lay off Mr. Cox and that he did not know who wasin Mr. Cox’s
peer group and, therefore, could not state whether anyone in that group would have been a better
candidatefor layoff than Mr. Cox. Chief Thompson testified that he could not make adetermination
as to who was a more appropriate candidate for layoff between Scottie Dowdell and Mr. Cox
because he would have to look at the criteriarelative to both before making such a determination
and neither man * stood out” enough to make an “automatic” determination. TR 800-808,818, 832,
833, 839, 843-845.

Chief Thompson testified that Mr. Cox had informed him that Mrs. Cox had medical tests
done which prompted further investigation and added that he “may want to get checked”. Chief
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Thompsortestifiedthathe couldnotrecallany particularchemicainamethatMr. Coxmighthave
indicatedrelativeto Mrs. Cox’s condition, but did admit that the prevalent work at the site was
cyanide. Chief Thompson stated that he could not recall Mr. Cox mentioning any group that heand
Mrs. Cox were involved in with respect to chemical issues. Chief Thompson stated that Mr. Cox
never indicated directly that he felt Mrs. Cox was exposed to chemicals at K-25, but admitted that
it was probably inferred in Mr. Cox’s warning to him to get tested. He added that Mr. Cox’s
concernsfor Mrs. Cox’ s health were legitimate good faith concerns that anyone would have for a
family member. TR 809-810, 874.

Chief Thompson testified that he had not observed contamination at K-25 during his30 year
tenure. Headmitted that there were housekeeping problemsasaresult of adeficient janitorial staff.
Heanswered that he had never seen green salt on the floor at K-25, but had seen it in pipesthat were
disconnected while under repair. Chief Thompson testified that he had first encountered signs
warning of contamination about 4 years ago, but had noticed radiological signs when he wasfirst
hired. Chief Thompson stated that hefelt that the headquarters, shift superintendent’ sbuilding, the
cafeteria, medical, administrativebuildings, engineering buildings, computer center and otherswere
not contaminated becausethey were not posted asradiological areas. Chief Thompson testified that
employees who work in radiological areas and those that go in and out of all of the site buildings,
including guards, must wear dosimeterswhich areread in-house by Health Physics. He stated that
there were evacuations about two or three timesayear when theradiation or fire alarms go off. He
added that there were “no fishing” signs posted on ponds at the site, but answered that he was not
aware of signs at Poplar Creek or Watts Bar. He stated that he was not aware of evacuations asthe
result of releases of UF6. TR 811-813, 816-818, 828, 829.

Chief Thompson admitted that he had seentel evisionand newspaper allegationsof chemical
exposures in Oak Ridge which were later referenced at the daily meeting with his staff. Chief
Thompson stated that he did not recall opinionson theseall egations being expressed asthe meetings
were used only to make direct reports. He testified that he had never heard the words
“troublemaker” or “radical” used in reference to either of the Coxes, nor had he used such words
relative to them. Chief Thompson stated that he had never felt that Mr. Cox was aradical or had
gotteninvolvedinanything unusual or wasobsessed about anything. Chief Thompson admitted that
he gave an interview to the security clearance investigator for the United States Office of Personnel
Management, relative to Mr. Cox’s Q clearance in the 1970's, but did not remember stating that
“Mr. Cox isavery conscientiousperson, but alittleradical” or stating “the subject is union oriented
and seesthings on the union side and not on the company side.” Chief Thompson added that he had
not been given the opportunity to review the notesof theinvestigator for accuracy. Chief Thompson
testified that even if he used the term radical, or something that the investigator interpreted as such
in the 1970's, he did not feel that Mr. Cox was radical, or idiosyncratic, or exhibited any unusual
or extreme personality traitsin the 1990's. Chief Thompson stated that he had never heard any
manager or supervisor statethat the Coxeswerenot good employeesor any statementsof that nature
in reference to them. He added that when Mr. Cox wasin training Harry Williams expressed often
that he was agood employee. Chief Thompson stated that usually positive or negative comments
relative to employees were event specific. Chief Thompson testified that he had never heard
comments by managers or supervisorsconcerning K-25 employeeswho were either sick or thought
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they were sick, although such concernswere common knowledgearoundthe plant. Chief
Thompsonestifiedthatrecently,dueto thepublicity, employeefiavebegunquestioninghesafety

of thebuildingstheyenter. These concerns have led to Health Physics personnel briefing security
personnein theguardmountsonthesafetyof thebuildingstheywereentering® Chief Thompson
testified that Mr. Cox neverstatedto him, or otherwise gave him the impression, that he was
someonavho verbalizedenvironmentalsafety,or healthconcerns.Chief Thompson testified that
he had not ever heard Mr. Cox quotadhe media complaining about the environment, K-25, or
anything at the plant, althoughhe had seenHarry Williams quotedin the newspaper. Chief
Thompsonstatedthat, ashe recalled,the quotein the Nashville Tennessean wasmade after Mr.
Williams wastransferredo therangeandafterhis leavingondisability. Chief Thompson testified
thatMr. Williamswasnotregardeanydifferently in theProtectiveServicesafterthequote. Chief
Thompsorstatedhathehadnevermeardanysupervisoor managediscusshesitebeingshutdown

for anyreasonandthathecouldnotrecallsecuritypersonnetaisingconcernssto contamination
prior to 1996. TR 819-827, 831, 835, 840, 852-855, 868-874, 876, 877.

ChiefThompsortestifiedthatalthoughhewasawarethatemployeeselievedhattheywere
ill because of chemicaxposureat the plant,he did notdwell onit. Chief Thompson stated that
hehadworkedat the plant for 30 years, and his wife had worked at diffesgesfor 12 andthey
were healthy, therefore,he felt safeworking there. He stated that he was not aware of any
discussiorasto whethersomeonevassaferfrom exposuréo radiationathomeor atwork. TR 862.

Chief Thompsortestifiedthathedid notrecallevertelling Mr. Williams thatthecompany
wasonly goingto allow somany2 and 3 ratings andherefore hewould belimited in theratings
hecouldgive. He admitted that it was possible that there was a company policy. Chief Thompson
explainedhatheturnsin hisPersonnePerformanc®atingg PPR)to hissupervisorwhothenturns
them into Ms. Tilley, who forwards them teersupervisorMr. White. After review, Ms. Tilley
may be told that she has to limit her twos or threes, whereuponalid limit each supervisor's
twos or threes and they would then have to readjust their ratings accordingly. Chief Thompson
testified that it was not unusual for an employeeto receive aconsistently exceedsrating three years
inarow, but that Mr. Cox had not done so while under his supervision. TR 841-843, 847.

Chief Thompson testified that there is a chain of command at LMES, but that because all
managers have an open door policy, it is not disfavored for an employee to go outside that chain.
Chief Thompson stated that he had never gone outside the chain of command, but knew employees
who had and was not aware of any retaliation against any employee for doing so. TR 849-851.

ThomasLarry Pierce

The guard mount is a briefing that takes place twice a day at shift changes between
employees coming on and those going off shifts. Chief Thompson stated that a guard mount was
not the occasion to criticize an employee and that he would not tolerate such use of the guard
mount. TR 834.
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ThomasPierce,HumanResource®irectorat theLMES Y-12 plant, testifiedthathe had

reviewedthe transcriptof the tapedconversation with Mr. Cox and it did reflect accurately the
conversatiorhe hadat the Septembe#, 1996 meeting. He testified that Jim Bryson would have
been in charge of human resources at Oak Ridge in September of 1996. Mr. Pierce stated that
protected activity came under the aegis of the environmental whistleblower laws, not under
affirmative actionprograms.He explained that in making layoff decisions management reviewed
thesalariedoositionsto determinaf therewasadisparatempact,or potentialdiscriminationwith
regardo protectectategorie®f age race,or genderputdid notconsidedisparatempactonthose
raisingconcerngboutcyanideattheK-25 plant. Mr. Pierce testified that the primary determination
for layoffs was made by the organizational manager of the particular organization where the
reductionswould take place,in Mr. Cox's case, Mr. Clements. Mr. Pierce explained that for
determination of who would be laid off non-union employees are placed in peer groups based on
actual work function, a determination is made as to necessary reductions, and then several factors
are reviewed to determine who will actually be laid off. He testified that lieutenants and captains
were not in the same peer group for layoff purposes because they are functionally distinct. Mr.
Pierce stated that Mr. Cox was laid off because of monetary reductions that impacted the entire
protective services organization and specifically his peer group, administrative support captains.
Mr. Pierce admitted that he did not take any action after his September 4 meeting with Mr. Cox to
find another position for him at LMES. He stated that the fact that a lieutenant was promoted just
amonth prior to Mr. Cox’ s layoff, to aposition Mr. Cox felt he may have had, had nothing to do
with Mr. Cox’ sreduction. Mr. Pierce stated that he advised Mr. Cox to avail himself of the career
center to look at other job openings available at LMES. Mr. Pierce admitted that he did not use
consultants or perform staffing studies to decide who to lay off, the decisions were made by in-
house managers who know the organizations best. He added that an immediate supervisor would
have an opinion about an unsatisfactory employee. TR 934, 936, 940-945, 948, 950.

Mr. Pierce testified that he did not learn of Mrs. Cox’s concerns about contamination,
pollution, and poisoning until the September 4, 1996 meeting where Mr. Cox informed him that
Mrs. Cox had beenill. Hetestified that he had never seen Mrs. Cox ontelevision. He admitted that
he was aware of concern about cyanide at K-25, but did not remember when he learned of the
concerns. Mr. Pierce stated that he had never had any discussions with managers in 1996 about
cyanide issues in Oak Ridge, but had read general articles in the newspaper stating that workers
were concerned that they may have been poisoned by operationsin Oak Ridge. Hetestified that he
had heard Harold Conner refer to the articles in the paper and was aware that he tried to find out
what the problem was. Mr. Pierce testified that he never discussed NIOSH or cyanide with Mr.
Conner, Mr. Bryson, Mr. Jones, or Mr. Clements. He added that although there were weekly
meetingswith other managersat LMES, he had no personal conversationsabout cyanide. TR 953-
956.

Mr. Pierce testified that there was a chain of command at LMES, but it was not frowned
upon to go outside the chain. Mr. Pierce stated that it was protected activity and, therefore, an
individual could do so. Mr. Pierce testified that he did not know whether anyone had problems
when the Coxes went to NIOSH. TR 957.
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Mr. Piercetestifiedthathe hada conversation with Cleve Jones about the Coxes' layoffs
after they issued the layoff notices because the vice president had asked Mr. Jones to gather
information about the layoffs. Mr. Pierce stated that he provided abrief summary of why Mr. Cox
was selected for layoff, hisjob title, etc. He added that avice president reviews all salaried layoffs
as part of the process. Mr. Pierce stated that the vice president became involved after Mr. Cox’s
layoff because of an inquiry initiated when it was discovered that both Coxeswere terminated. He
added that he not aware whether any meetings actually took place regarding thisissue. Mr. Pierce
testified that to his knowledge no manager tried to “undo” the layoffs of the Coxes. He stated that
he felt the layoffs were appropriate under the guidelines, and therefore did not do anything about
them. Mr. Piercetestified that he had attended dozens of layoff meetingsin his25 yearsat LMES.
He stated that a RIF review board is led by a human resources director, a manager and his
subordinate managers, or administrative personnel. These individuals present to the board an
explanation of the need for areduction, alist of those to be reduced, and areview of the list for
possiblediscrimination. Mr. Piercetestified that, if the reductions make good business sense, they
are then approved by the entire board. Mr. Pierce stated that the board would know if a manager
did not like any empl oyee becausethe board knowsthe managers and woul d detect ahidden agenda.
Mr. Pierce testified that if Butch Clements did not like people who criticized the company and
decided to fire Mr. Cox because hiswife wasinvolved in such activity, it would be detected in the
review by thevice-president. Mr. Pierce stated that he knew Mr. Clementsand added that heis*not
that kind of an individual.” Mr. Pierce testified that he did not know how many members of the
Caadlition for aHealthy Environment or The Exposed Group were laid off. Mr. Pierce stated that
he did not know how many workers who raised concerns about cyanide at K-25 werelaid off. Mr.
Pierce admitted that none of the prior layoff meetings he had attended had three levels of
management present. He felt that the three levels were needed at Mr. Cox’s layoff meeting to
explain the reason for the reduction. Mr. Pierce testified that he did not recall the details of the
meeting with Mr. Butch Clementsregarding thelayoffs, but did remember discussing the reductions
themselves. Mr. Pierce testified that the review board had originaly intended to lay off five
administrative captains, but this number was reduced when it was decided that they would not lay
off any individual who was pension-eligible under the retirement incentive program.®* Mr. Pierce
testified that this same procedure was applied to the entire company. Mr. Pierce testified that all
individuals in the protective service organization, other than the three selected for layoffs, were
eligible under the incentive program. Mr. Pierce added that Mr. Cox would have been RIFed even
if the decision had not been made to excludethose eligiblefor theincentive program. He stated that
he was not involved in the determination of the numbersin each group that would have to be laid
off. Mr. Pierce stated that budgetary information wasgivento the managers, including Fred Mynatt,
Harold Conner, and Dave Milan and the senior managersthen determined the number of individuals
to beimpacted asaresult of budget reductions. Mr. Pierce testified that Mr. Clementsjustified his
reductions to the RIF review board stating that, in line with the company’ s objectives, he was
reducing his overhead areas. Administrative captains were considered overhead as they did not
directly superviseacrew. TR 957-965, 982-987, 990, 991.

$IMr. Pierce admitted that this policy was not in writing, but was effected orally. The decision
was made by the President and Vice-President of the company and the Vice-President of Human
Resources. TR 990, 991.
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Mr. Piercetestifiedthatwhenhestatedhathe“didn’t know that your wife (Mrs. Cox) was
involved in that kind of stuff,” he did not mean protected activity under the environmental
whistleblower laws. He explained that when he talked about Lindabeing involved in “that kind of
stuff,” he meant thefact of her illness. Mr. Piercetestified that hedid not have knowledgethat Mrs.
Cox was one of those expressing concern about cyanide, nor did he know that Mrs. Cox wasto be
lad off, when he made the presentation to the RIF Review Board that included Mr. Cox. Mr.
Pierce testified that he had no knowledge that Mr. Cox was involved in the cyanide group at that
time. Mr. Pierce stated that he was not addressing the filing of a compensation claim because he
was not aware that Mrs. Cox had filed one. Mr. Pierce testified that the layoff of the Coxes was
determined by LMES; the Department of Energy (DOE) had no input intothe LMESdecision. Mr.
Pierce stated that he was not aware of any approval by the DOE necessary for layoffs. Mr. Pierce
testified that he had never attended any meetings with NIOSH. Mr. Pierce testified that he had
never attended any meetings concerning The Exposed or the Coalition for aHealthy Environment.
TR 965-969, 971-973, 987, 988.

Mr. Pierceacknowledgedthat therearemany formalized policies, procedures, and guidelines
aswell as someinformal policiesat LMES. Mr. Pierce admitted that the formalized procedures,
policies, and guidelines are usually numbered, but the layoff policy because it is produced as
guidelines for the involuntary reduction force of salaried personnel does not go through the
command media process to be numbered and appended to the policy. Mr. Pierce testified that the
layoff policy was approved by the Vice President of Human Resources, Mack Wilson, and that Mr.
Pierce instructed the managersto use it as the methodology to be applied. Mr. Piercetestified that
the management coul d exercise some judgment in the determination of who isterminated. TR 978-
980.

Mr. Pierce testified that it required at least an L clearance to gain entrance to the areain
which his office islocated, and employees are not authorized to bring in personal tape recorders.
Mr. Pierce admitted that he did not remember the difference between a protected area and a
controlled area. Mr. Pierce stated that there was currently a sign posted listing prohibited articles
at the entrance to the facility, but admitted that he did not know if there was a sign posted on
September 4,1996. TR 981, 991, 992.

WillisL. Clements

WillisClements, director of protective servicesfor LMESin Oak Ridge, testified that hewas
responsible for management of the organization that provides security and fire protection for the
three LMES sites. Mr. Clements testified that he could not speak for all managersin Oak Ridge
security, but felt that it was a “necessary right” and “good safety valve” to allow people to go
outside the chain of command to address grievances. TR 997, 1001, 1002.

Mr. Clementstestified that Floyd Glenn isahard-working security officer who had already
been issued a decision making leave prior to an incident where he reported an environmental
concern to the state without reporting it to the PSS. He stated that LMES wanted such incidents
reported so that problems could be addressed beforethey escalated. Mr. Clementstestified that the
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concernwith Mr. Glennwasnot that he reported somethitwthe state butthathedid notfollow
proceduresn reportingtheincident to PSS immediately. Mr. Clements stated that this incident,
alongwith a sequencef incidentswith other employees where Mr. Glenn was accused of being
overly aggressivandabusive)edto theletterwhich wasnotadisciplinaryactionin itself but did
include a one year probation. TR 1002, 1004, 1005.

Mr. Clements testified thalohnWoodshadneverexpressedoncernto him aboutDavid
High' saddressing the possibility of waste, fraud, and abusein the physical fitnesstraining programs
and going around the chain of command to outside auditors to present theseissues.® Mr. Clements
testified that Mr. Woodstold him that Mr. High wasgoing to raise theissueswith the survey teams,
but denied Mr. Woodsever used theterms* cal culated and premeditated” to characterizeMr. High's
actions. Mr. Clements stated that he never saw any evidence of anger directed toward Mr. High by
Mr. Woods as aresult of his going outside the chain of command. TR 1007-1011.

Mr. Clementstestified that Mr. Cox wasRI Fed because of budget reductionswhichimpacted
the entire organization. Mr. Clements stated that this was the normal process used when there was
not enough money to pay the salaries of those currently on the payroll. Mr. Clementstestified that
for the fiscal year 1997, K-25 had indicated a 25% reduction in budgetary income and reductions
were made to have the least impact on service provided by LMESto their customers. Mr. Clements
stated that protection of SNM in the security business is first priority, protection of classified
material issecond, and protection of other government interestsand property isthird. Mr. Clements
testified that he tranglates the budget numbers into the decision asto who isto be eliminated. Mr.
Clements testified that positions with administrative functions which do not directly support
customers were reduced 50%. He stated that such positions included Mr. Cox’s peer group of
administrative captains. He explained that, in determining who isto belaid off, alistismade of all
individualsin a peer group and then those individuals are compared based on the factors selected
by LMES. Thesefactorsinclude performance appraisalsover three years, timein the company and
in the position, availability or the ability of the individual to do other functions that might be
necessary. Mr. Clements testified that the employees are then ranked in the peer group from the
ones who would be terminated first to those who would be terminated last, and the number of
necessary reductions are then made based on the list. Mr. Clements testified that the budget
reductions were determined as early as March with the original projection for layoffs to begin in
December or January. Mr. Clements stated that he was notified layoffswould begin in August, and
thereforein late July or early August the list of those to be laid off was solidified. Mr. Clements
testified that he “signed off on the peer review sheet” somewhere around the 23" of August. Mr.
Clements stated that once he was satisfied that the order was proper, he then sat in front of a peer
review panel that consisted of the Human Resources (HR) director for the defense program, Larry
Pierce, another line manager representative, arepresentative from the Affirmative Action Office,
and several others. Mr. Clements stated that at this review he explained his rationale for the
projected layoffs. Mr. Clements testified that he then went before a second peer review panel
consisting of the Senior Vice-President for Human Resources, Mack Wilson, legal representatives,
and representatives from Affirmative Action and other HR groups where he again explained his

¥David High is manager of the physical training programs for the 3 sitRs1008.
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rationaleandthefinal decisionwasactually made. Mr. Clements testifigththe couldnotrecall
whether questions were asked relative to Mr. Cox during therpeiew sessions. Mr. Clements
statedthat althoughhe had goneinto peerreview sessiongeeling that he had selectedhe right
individualsto receivelayoff notices,discussions during a session could cause him to change his
decision. Mr. Clements testified that he did not recall dleisurringin the caseof Mr. Cox. Mr.
Clements stated that he felt the peer review sessions were very thorough. TR 1011-1017, 1054.

Mr. Clementgestifiedthatin 1994captainsandlieutenantsvereconsideredh thesamepeer
group for layoffs because, at that time, there were lieutenants who performed administrative
functions, but these lieutenants have since been eliminated. TR 1018.

Mr. Clementstestified that Mr. Cox could not be armed because he could not meet the
physicalqualifications. He stated that a waiver can be sought from DOE for such a disability, but
therequesimustbeinitiated by the individual. Mr. Clements admitted that there were unarmed
supervisorsput did not know of any who directly supervised armed personnel. Mr. Clements
testifiedthattherewereemployeesvhoweretemporarilyunarmedvhosupervise@drmedoersonnel
becaussuchindividualswerenotautomaticallyeassignedependingnhowlongtheyweregoing
to be disarmed. TR 1019, 1020, 1030-1033, 1053.

Mr. Clements testified that on¢e knewtherewas to be an involuntary reduction, every
time therewasavacancyhefilled it only if it wasa function that had to bgerformedandhethen
advertisedhe job within the organization and encouraged people to apply for those jobs. Mr.
Clementsstated that once the RIF notices came out, there were very few opportianipesple
to compete for jobs. TR 1021, 1022.

Mr. Clements testified that haid not know if Mr. Cox wason specialdetailto K-25, but
did feelthatMr. CoxwasneededtK-25. Mr. Clements testified that it was not an issue of needing
Mr. Cox asthey needednorepeoplethantheywereauthorizedor or werefundedto have. Mr.
Clementstatedhathedid notknowif SamThompsorhadapositionin mindfor Mr. Cox,andwas
not awarewhetherMr. Thompson was surprised when Mr. Cox was RIFed. Mr. Clenstaitsd
that he did not know wheth&renda Tilley was surprised to learn that Mr. Cox was being RIFed
but
added that Ms. Tilley and Peter White made recommendations as to what administrative support
functionswerethemostcritical. Mr. Clements testified that Ms. Tilley knew that Mr. Cox was an
administrative captain and that those positions were being reduced. TR 1022-1024.

Mr. Clementdestifiedthathedid not know that the Coxes had concerns about cyanide and
othercontaminantsintil afterMr. Coxreceivecdhislayoff noticeandrequestedo seenim underthe
“open door policy.” Mr. Clements testified that at the time he made the decision that Mr. Cox
would be included in the reduction in force, he was not aware that Mr. Cox had participated in a
public meeting of the cyanide group which occurred August 15 or 16. Mr. Clements stated that he
would have guessed Mr. Cox was married, but did not know that hiswife worked for LMES. Mr.
Clements testified that he first became aware that employees in Oak Ridge had concerns about
cyanide and heavy metals when he read some articles in the paper, but could not recall the time
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frame. He stated that he could not reedlenhefirst learnedthatthe employeesiadrequested
aNIOSHinvestigation.Mr. Clementstestified that he had not discussed the concerns* per se” with
other managers or supervisors becausethey did not involve any areasfor which he wasresponsible.
Mr.

Clements testified that he was not aware of any supervisor being disciplined for discouraging or
punishing employees for raising concerns since 1994. TR 1025-1027, 1030, 1048, 1049.

Mr. Clementstestified that hedid not know why Peter Whitewent to K-25 to have ameeting
with respect to Mr. Cox’s layoff. Mr. Clements stated that there was an attorney present at the
meeting with Peter White, but could not recall which attorney although he added that it wasusually
Pat McNutt who attended. Mr. Clementstestified that he did not know whether or not Ms. McNutt
was involved in the layoff of Mrs. Cox. TR 1035, 1036.

Mr. Clements testified that there was no individual that he thought should have been
terminated in order to retain Mr. Cox. Mr. Clements stated that when determining who will be
RIFed the process demands that comparisons are kept within the peer group. Mr. Clements stated
that relative to employees Stan Justice, Charlie Beal, Lee Lawson, Mr. Hamilton, Mr. Cox could
have competed for avacancy in their positionsif there had been one. TR 1031-1033, 1037.

Mr. Clements testified that he had received guidance stating that employees who were
eligible for voluntary reduction in force would not be eligible for the involuntary reduction. Mr.
Clements stated that under this guidance the reductions of Joe Mincey and Jack Hill were deferred
at the August layoff. Mr. Clementstestified that even if Mr. Mincey or Mr. Hill would have been
included in the reduction, it would not have impacted Mr. Cox’s layoff.** TR 1040.

Mr. Clementstestified that the granting or suspending of clearanceswere an issue between
the employee and the DOE, LMES was not involved. He explained that thereis a series of things
done when a clearance is suspended including restricting access to classified areas, removing the
employeefrom the classified accesslist, issuing new badges, and suspending accessto all computer
systems. Mr. Clementsstated that once computer accessisdenied, the employee’ sdivision manager
is notified that there must be a determination of what access to unclassified computer systemsis
needed based on the employee’'s job function. Mr. Clements stated that when the decision to
suspend Sherrie Farver’s clearance was made by DOE, he received a letter informing him of the
suspension. Hetestified that Ms. Farver’s access was ultimately restored. Mr. Clements testified
that he did not suggest that Ms. Farver put in for a Q clearance because the division manager was
the oneto decidewhat clearance hisemployeeneeded. Mr. Clements admitted that LMES received
notice of Ms. Farver’s suspension from DOE dated May 23, 1997. Mr. Clements admitted that he
acted on that notice. TR 1041, 1045-1048, 1055, 1056, 2277; RX-31.

Mr. Clementstestified that he did meet with Mr. Cox at his request after the layoff notices
were distributed. Mr. Clementsrelated that he felt he answered most of Mr. Cox’ s questions, but

Mr. Hill and Mr. Mincey were subsequently laid off in the January 1997 reduction. TR 1040.
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couldnotshowhim thecomparisonist usedio determinevhowould belaid off becauseompany
policy prohibited showing the list to employees. TR 1049-1050.

Mr. ClementdestifiedthatLee Lawsonwasnotincludedin thereductionin forcebecause
he had received distinguished serviaed constantly exceeds ratings the two prior years, and his
time with thecompanywascomparabléo thosebeingcompared.Mr. Kesterson was not included
in the reductionbecauséie had more time with the company. He added that the fact that Mr.
Kesterson was in building maintenancé&/' &2, where there were significant issues related to the
areaatthetime of thereduction couldalsohavebeenconsidered Mr. Clements testified that Mr.
Phillipswasnotlaid off becausdewasqualifiedto bere-armedf necessarwhichmadehisfuture
assignmentmoreflexible. Mr. Clements admitted that Mr. Cox had more time with the company
thaneitherMr. Codyor Mr. Phillipsandthatbothwereunarmedatthetime, butexplainedhatMr.
Phillips could be armed if necessary. Mr. Clements testified that even if he had felt that Mr.
Phillips andMr. Cody shouldhavebeenincludedin thereduction, he could ndtavegiventhem
reductionnoticesat the sametime becauséhey wereeligible to be pensioned. TR 1051, 1052,
1054, 1055, 1060, 1061.

Mr. ClementdestifiedthathewasawarethatHarry Williams hadfiled acomplaintagainst
thecompany. Mr. Clements stated that he was not aware that Mr. Cox had been interviewed by
legal counsel for the company in Mr. William’s case. TR 1052.

Mr. Clementstestified that all DOE employees were obligated to follow DOE orders. Mr.
Clements stated that the security personnel inside PSO are responsible for enforcement of DOE
ordersrelating to security matters and they receive training and annual refreshersto carry out their
responsibilities. Mr. Clementstestified that Mr. Cox would have been one of the trainees prior to
1994. Mr. Clementsconfirmed that the DOE manual inthe section called“ Security AreaControlled
Articles’ liststhe privately owned items not permitted in alimited areawithout prior authorization
including audio, video, optical or dataequipment. TR 2277-2281; RX-29.

Mr. Clementsconfirmed that documentati on showed that Mr. Cox entered through portal two
on the 4™ of September at 7:04, and at 7:09 entered the administrative building into thelimited area
on the second floor. Mr Clements confirmed that portal two included a sign saying restricted area
and listing the prohibited articlesincluding reproduction equipment, transmitters, and similar kinds
of articles. He explained that the second floor of the administrative building isalimited areawhich
requireseitheran“L” or “ Q" clearance. Mr. Clements confirmed that asign on the accessdoor into
the second floor of the limited areaindicated that an “L” clearance wasrequired to enter and listed
prohibited articles. Mr. Clementstestified that there was abadge reader at the doors 30C and 30D**
which did not differentiate between the two entrances. Mr. Clements stated that the sign at 30D
designated the area as limited with an “L” clearance necessary. Mr. Clements stated that this area
was limited in 1996. Mr. Clementstestified that one of the responsibilities of his organization was
to maintain the signs at the portals. Mr. Clements testified that when Mr. Cox surreptitiously
recorded a conversation with Larry Pierce on the second floor of 9704-2 on the morning of

3430Cis the interior door and 30D is an exterior door. TR 2287.



32

Septembed, 1996heviolatedDOE orders. Mr. Clements testified that if he had been made aware
of Mr. Cox’ sviolation of DOE orders hewould haveinitiated disciplinary action and recommended
termination. He added that he had never had a case of intentional violation by employeesathough
anumber of recorders were secured from visitors. Mr. Clementstestified that he was not aware of
anyone being fired for taking atape recorder into asecurearea. TR 2281-2287, 2297, 2299-2302;
RX-28, RX-30A, RX-30B.

Mr. Clements testified that David High had been counseled by Mr. Woods about various
incidents. Mr. Clementsstated that, to hisknowledge, Mr. Woods had never been counseled by Mr.
White. Mr. Clementstestified that there are many avenues for employeesto raise concerns which
aredelineated in several company publicationsincluding going directly to DOE without consulting
their supervisor. Mr. Clements stated that his direct subordinates deal with DOE almost every day
and usually inform him afterwardsthat there was something that they needed to report immediately.
Mr. Clements testified that he had never criticized an employee for going to DOE first or for not
telling him everything they discussed with DOE. Heremarked that his subordinateshad goneto his
direct supervisor, Mr. Gustavson. Mr. Clements stated that there isa general expectation that the
employee, after going to DOE or adirect supervisor, relate the general discussion to him so that he
would know what had transpired. He had never directly told employeesto do so. Mr. Clements
testified that his management style was not to micromanage, but to empower his employeesto do
the job and to hold them accountable. TR 2311-2314, 2316, 2317.

Linda Jayne Cox

Linda Cox testified that she was a facility operator specialist who had been employed by
LMES for 19 years. Mrs. Cox testified that she began her career at LMES as an hourly janitor,
moved tojanitor supervisor, and at the time shewent on short-term disability wasafacility operator.
Mrs. Cox stated that when she was a laundry supervisor her supervisor wasfirst Brenda Williams
and then Eva Graves. She stated that when she assumed the position of facility supervisor shewas
not given the promotion and theincreasein salary until monthslater. Mrs. Cox added that her take
home pay was about $1800 a month and she also had al the benefits that LMES provides. TR
1063-1065.

Mrs. Cox testified that she was not in good health and suffers with memory problems,
stomach ailments, chronicfatigue, fibromyalgia, headaches, muscleand joint pain, lossof hair, and
kidney problems among others. She stated that both her long and short term memory loss was
severe. Mrs. Cox testified that her health began to decline in 1987 and she actualy noticed a
dramatic difference in 1989 when she was working at K-25. Mrs. Cox stated that in late 1994 or
early 1995 shetold her boss, BrendaWilliams, about some of her health problems because shewas
missing work often. Mrs. Cox added that she may have mentioned it to EvaGravesalso. Mrs. Cox
testified that she often went to the medical department at K-25. Mrs. Cox related that when she
started working for Jim Thompson in 1996, shetold him of her medical problems because by that
time she was missing two or three days of work aweek. Mrs. Cox stated that she aso told Mr.
Thompson about the results of aurine test, ordered by her rheumatologist, Dr. James Burns, which
showed high levels of thiocyanate. She stated that she showed Mr. Thompson the test resultsin
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conjunctiorwith amedicalincidentreportshefiled. Mrs. Cox testified that policy initiated by Jim
Dalton,Brendawilliam’ ssupervisor, mandated that whenever an employeefiled amedical incident
report the supervisor of that person should turn in areport to Mr. Dalton. Mrs. Cox testified that
she knew that the nurse from the medical department called her supervisor because she was there
when the nurse spoke to Brenda Williams. She added that she would forward medical incident
reports for employees she supervised to Mr. Dalton immediately. TR 1065-1075.

Mrs. Cox testified that shortly after turning in the medical incident report, in April 1996,
she started attending the meetings of Coalition for a Healthy Environment (CHE) which began as
a support group for individuals with similar symptoms. Mrs. Cox testified that she felt that her
symptomswere related to chemical exposure at the facility. She explained that she first linked her
symptomswith exposure at the facility when she heard of other peoplewith high thiocyanate levels
experiencing similar symptoms. Mrs. Cox testified that managers Fred Metkson, in maintenance,
and Chris Elliott, a supervisory fireman, knew that she was a member of CHE because they began
attending the meetings. Mrs. Cox testified that there was a meeting between some CHE group
members and Harold Conner, the plant manager on August 5, 1996. Mrs. Cox stated that Mr.
Conner called Ann Orick to come and meet with him and Ms. Orick called some of the others to
attend. Mrs. Cox testified that Fred Mynatt, then president of the company, attended some of the
meetings. TR 1076-1082.

Mrs. Cox testified that she did received a memo from the company dated April 16, 1996
informing DOE employeesthat thoselaid off would have hiring preferences at other DOE facilities.
TR 1085.

Mrs. Cox testified that sheand her husband signed aNIOSH form titled “ Request for Health
Hazard Evaluation.” Mrs. Cox testified that theform wasfilled out by Sherrie Farver at the meeting
in late April after discussion by the group. Mrs. Cox testified that al of the other 14 LMES
employees who signed the form were either laid off or were on disability. Mrs. Cox testified that
Bill Noe, Regina, Cheri Westfall, Ben Austin, and her husband, Lynn Cox, wereall laid off.*> Mrs.
Cox stated that in July of 1996 she sent aletter to Karen Worthington, a nurse at NIOSH, raising
concerns about the studies that NIOSH had done and requesting a copy of the studies. Mrs. Cox
testified that she sent a copy of the letter to Lockheed Martin managers Norma Augustine, Gordon
Fee, Fred Mynatt, and Harold Connor and to James Hall at DOE. TR 1089-1092, 1094, 1095.

Mrs Cox testified that she had been interviewed on local television stations four or five
times. Mrs. Cox stated that she was on local channels 6 and 8% on June 4, 1996 identifying the
health problemsat K-25. Mrs. Cox testified that Harold Conner and Ralph Hutsonwerealsoon TV
with her that night. Mrs. Cox stated that she could not recall whether or not sheidentified herself

$Mrs. Cox stated that she was “sure” that all those listed were laid off except for Mr. Austin
whom she was not sure. TR 1091.

%The cable channels 6 and 8 were actually channels 6 and 10 and covered the eastern
Tennessee areaincluding all of Knoxville. TR 1096.
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asamembernf CHEonTV. Mrs. Cox testified that she had at times made a statement that she felt
thatthe healthproblemswere causediy chemicalcontaminantst the plants,but addedthat she

could not recall the specific dates that she made such statements. Mrs. Cox stated that she did
purchasea copy of the June4, 1996interview. Mrs. Cox testified that shortly after the Jufie 4
broadcastsheandherhusbandAnn Orick, Kathy Swain, Sherry Farver, D.R. Fudge, daph
Hutson,amongotherswerequestionedy newsannounceAlan Williams attheTV station. Part

of the meetingwasincludedon the eveningnewsthatnight. Mrs. Cox stated that there was an
additionalinterviewprior to August6, 1996doneattheOakRidgeCivic Center.Mrs. Cox testified
thatthosepresentncludedherself herhusbandCheryll Dyer,Harry Williams, andBill Noe. Mrs.

Cox statedthat the issuesdiscussedncludedthe incinerator at the plant, cyanide, and other
problems which the employees felt were making them sick. TR 1095-1099.

Mrs. Cox testifiedthata memberof the medicalstaff at the plantrequestedhat sheseea
psychiatrist. Mrs. Cox stated that she *had problems with the request” because she felt that there
was an inference that shewas “crazy.” Mrs. Cox testified that she was very depressed but that the
depression was understandabl e as she had recently |l ost her father and her son had attempted suicide.
TR 1100.

Mrs. Cox testified that shewasasked to wear a cyanide monitor by Industrial Hygiene at the
plant. Mrs. Cox stated that as the monitor was being put on her Jim Thompson, a manager, came
inand remarked that she “didn’t look very well.” Mrs. Cox stated that because she became very
ill and was sent home that day, she only worethe monitor for 3.5 hours. She added that some weeks
later she was asked to sign a form stating that she had worn the monitor for 8 hours and that no
cyanide was detected. Mrs. Cox stated that she refused to sign the form as she had not worn the
monitor for 8 hours. She added that Mr. Thompson did not comment on her refusal to sign the
form. TR 1100-1102, 2984.

Mrs. Cox testified that on June 21, 1996 her doctor authorized short-term disability leave,
which can extend up to 6 months, because she was missing two or three days a week due to her
illness. Mrs. Cox stated that in August, while she was on leave, she received a call from Jm
Thompson who advised her that she would be receiving a certified letter stating that she would be
laid off. Mrs. Cox testified that she asked Mr. Thompson if her layoff had anything to do with her
illness, her disability leave, or thefact that she had addressed the cyanideissues. She stated that Mr.
Thompson told her that the reason was because her position had been eliminated and she was no
longer needed, and her layoff was unrelated to the other issues. Mrs. Cox testified that Mr.
Thompson denied that she could not be laid off while she was on disability leave. Mrs. Cox
explained that because she was a supervisor, she knew that thiswasnot proper procedure, therefore
she called Benefit Planswhich substantiated her belief. Mrs. Cox admitted that Mr. Thompson did
not make a distinction between being notified of a RIF and being removed from the payroll. Mrs.
Cox admitted that she understood that alayoff notice would not be issued while on disability. Mrs.
Cox testified that shethen called her boss' s supervisor, Jim Dalton, who told her that shewasbeing
laid off because her position had been eliminated and denied that the layoff had any connection to
her sickness or her vocal stand on the cyanideissue. Mrs. Cox stated that Mr. Dalton commented
that he would look into the issue of whether she could be laid off while on disability leave. Mrs.
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CoxtestifiedthatshealsocalledMr. Thompsorto discussheproprietyof herlayoff andthatit was
RandyBurnetteaLMES employeainderMr. Thompsonwhoreturnechercall. Mrs. Cox testified
thatshecouldnotrecallwhetheiit wasMr. Dalton,Mr. Thompsonpr Mr. Burnettewhoultimately
informedherthatherunderstandingvascorrectand,thereforethelayoff noticewouldberescinded
andshewouldbeterminatedhedayshereturnedrom disabilityleave. TR 1103-1108, 2986, 2993.

Mrs. Cox testifiedthatwhensheaskedMr. ThompsomandMr. Daltonif shecould bump
back to laundry supervisor or janitsupervisobecause¢hereweresupervisorsvho hadlesstime
thenshedid, shewastold thattherewasno bumpingallowedin thisRIF. Mrs. Cox stated that she
rememberednstancesvhere salaried employees were bumped back to prior jobs if they were
targetedor lay off. Mrs. Cox admitted that she could not recall if LMES had allowed bumping
sincetheyranthefacility. Mrs. Cox admitted that she was not aware of any bumping that occurred
in the layoff announced in August of 1996. Mrs. Cox admitted that the employees who were
bumpedn 1985filled vacanciesndthereforedid notdisplaceanyone. TR 1109, 1110, 1143, 1144.

Mrs. Cox testifiedthatat presensheis on long-termdisability which would continuefor
anotheryearfor atotal of two years.Mrs. Cox testified that the fact that she was targeted for layoff
did not affect her disability pay which, on long-term, amounted to 60% of her salary. TR 1110.

Mrs. CoxtestifiedthatJim Popein laundryhadlesstime with thecompanyhanshedid and
RebaBartonin thejanitorialdepartmenbhadmorecompanytime butlesssupervisorytime thanshe
did. Mrs. Coxtestifiedthatshefelt thatherlayoff, which waslaterrescindedyasrelatedto her
bringingup healthandotherconcerns.Mrs. Cox testified that she was taken from the laundry and
movedto aposition,complianceofficer andfacility specialistfor which shewasnotqualifiedand
hadneverbeentrained. Mrs. Cox stated that she asked her supervisor specifically if she was being
putinto ajob thatwouldlaterbeeliminatedandshewould nolongerbeneeded Mrs. Cox testified
thatshehadno choicebutto takethelateraltransfer,andremainedn thepositionfor theyearand
a half prior to going on disability. TR 1112-1115.

Mrs. Cox testified that shehad, since 1992, addressed the issue of harassment by her
supervisor,Eva Graves. Mrs. Cox testified that Ms. Graves consistently found fault with her
supervisory decisons and would speak to her in a “nasty” manner. Mrs. Cox stated that she
eventually called the DOE hotlineto complain because she had gonethrough the chain of command
and nothing wasdone. Mrs. Cox testified that Ms. Gravescalled her in and said “How do you think
I’m going to feel when I’ m giving you your performance appraisal? How do you think I’m going
torateyou? Mrs. Cox stated that when sheasked Ms. Graveswhether she wasthreatening her, she
was told she could take it any way. TR 1115-1117.

Mrs. Cox testified that sheal so expressed concernsabout contaminationin thelaundry. Mrs.
Cox testified that somelaundry was contaminated with, among other things, asbestosand beryllium.
Mrs. Cox admitted that others actually collected the laundry and ran the washing machines. Mrs.
Cox stated that she expressed her concerns about whether the laundry was handled in compliance
with DOE requirements to Ms. Graves and Ms. Williams. Mrs. Cox testified that she felt that she
lost her job because she was vocal on theseissues. TR 1117-1119, 1141.
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Mrs. Cox admittedthatshegot alongwell with Mr. Dalton who started in the laundry in
1993. Mrs. Cox admitted that when she was promoted to facilities operations specialist in late 1994,
shewas supervised by Ms. Williams and then Mr. Thompson, Ms. Graves ceased being her
supervisomprior to 1995. Mrs. Cox also admitted that she got along well with Mr. Thompson and
Ms. Williams and the only manager she had trouble with was Ms. Graves. TR 1124-1127.

Mrs. CoxadmittedthatsheandMr. CoxhaddiscussethatRIFsweretakingplaceatK-25
evenbeforetheywereaffected.Mrs. Cox stated that he did tell her that he thought her position was
going to be eliminated before she received the layoff notice. TR 1128.

Mrs. Cox admittedthat shefiled her medicalincidentreporton March 28, 1996 which
indicated that she believed that her illness was cyanide relitexd. Cox admitted that when the
plantsentherto Dr. Paret, an occupational specialist, her blood level was three. OQdxsstated
thatatthattime shehadbeenawayfrom the plantfor nineweeks. Mrs. Cox admitted that she had
not supplied the results of the blood test to NIOSH. TR 1128-1130.

Mrs. Cox admitted that the request for a NIOSH health hazard evaluation made by CHE
couldhavebeenmadeafteraNIOSH investigatiorpromptedoy LMES hadalreadybeeninitiated.
Mrs. Cox admitted that she had sigried CHE requesthich readin part“NIOSH has made an
initial visit relative to cyanide and/or cyanide compounds and employee intoxication at the K-25
site” TR 1130-1132.

Mrs. Cox admitted that she had not attended any meetings with Harold Conner related to
cyanideissuesprior to April 17, 1996 the time she signed the paper. Mrs. Cox admitted that she did
attend meetings with Mr. Conner, Mr. Thompson, and Mr. Mynatt after that time and that Mr.
Thompson took her to the Industrial Hygiene Department for ameeting after she filed the medical
incident report. Mrs. Cox admitted that the first truly public meeting of the CHE was on August
15, 1996. Mrs. Cox admitted that although there was mention of the August 15 meeting in the Oak
Ridger, neither shenor Mr. Cox wasmentioned. Mrs. Cox admitted that she and Mr. Cox appeared
in anewspaper article only after she received her layoff notice. Mrs. Cox further admitted that at
least one of the TV appearances were after she received the layoff notice. TR 1132-1135.

Mrs. Cox admitted that she did not agree with the NIOSH report that found no cyanide at
K-25 which would result in excessive exposure. Mrs. Cox admitted that she wrote letters to
Mrs.Worthington at NIOSH, President Clinton, Vice-President Gore, and many others because she
felt strongly that the report was in error. Mrs. Cox admitted that she was aware that LMES had
conducted examinations that had the same findings of no cyanide asthe NIOSH report. TR 1136,
1137.

Mrs. Cox admitted that CHE was instrumental in selecting Dr. Byrd from Boston as an
independent medical examiner brought in by LMES to evaluate employeescomplaining of cyanide
related illnesses. Mrs. Cox stated that she had not received the results of her examination from Dr.
Byrd. TR 1137-1139.
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Mrs. Cox admittedthatthe other facility operator specialist in the maintenance division,
DennisBolton,hadmoreservicetimewith thecompanyandmoretimein thejob thanshedid. She
alsoadmittedhatMr. Boltonwasprobablymoreknowledgeablen theposition. Mrs. Cox admitted
thatshereceiveda* consistently meets’, alevel threerating, for her performance in that job. Mrs.

Cox admitted that shereceived ratingsfrom both BrendaWilliamsand Mr. Thompson after her last
rating from Eva Graves. She stated that she received the level two rating, “consistently exceeds’,
from Brenda Williams before being assigned to the laundry. TR 1139-1141.

Mrs. Cox testified that she thought that she was put in a position to be laid off because she
had rai sed health and safety concernsfor a couple of yearsthrough the chain of command at LMES
and ultimately to DOE. Mrs. Cox stated that she had addressed issue of heath and safety and
harassment, but nothing wasever doneto correct her concerns. She added that when shewas placed
in the new position, she asked her supervisor if he was putting her in thejob to be RIFed. TR 2984,
2985, 2988.

Mrs. Cox admitted that she got along with Mr. Thompson and Mr. Dalton. Mrs. Cox
testified that shedid not know of any reason that either of them would select her for aRIF other than
the fact that she went beyond them to complain. Mrs. Cox admitted that in a prior deposition she
had answered that she did not “know of any reason either of them would have selected her for
layoff” and that “the only person she did not get along with was Eva (Graves).” Mrs. Cox stated
that in answering the question she was referring to the fact that she did not feel that she had given
anyone areason to lay her off nor had anyone offered areason. TR 2990-2992.

Mrs. Cox stated that Mr. Cox took the recorder to the meeting with Mr. Pierce because he
had goneto every supervisor after receiving hislayoff notice and each gave him adifferent version
of why hewaslaid off. Mrs. Cox testified that Mr. Cox would never have brought the recorder in
otherwise. TR 2994.

Delbert Lynn Cox

Lynn Cox testified that he had worked for LMES for twenty years and the last position he
held wasadministrative captain. Mr. Cox testified that hewasinitially hired asaguard andin 1989,
after 13 years as a guard, was promoted to lieutenant, and then in 1990 was promoted to shift
captain. Mr. Cox stated that he was a shift captain for approximately a year when he left to have
back surgery and later returned to assume administrative duties. He explained that after hisreturn
he was no longer an armed captain because he could not participate in the physical fitness program
necessary to carry aweapon. Mr. Cox admitted that to qualify to carry afirearm you must be able
to run both a half-mile and a 40-yard dash in a specified length of time. Mr. Cox testified that he
probably could have returned to the physical fitness program, but that Chief Thompson, his
supervisor at the time, felt he should not risk re-injuring his back. Chief Thompson informed him
that there was a place for him in administrative duties, therefore he stayed in administration
beginning as administrative assistant to Chief Thompson and relief scheduling officer at K-25. Mr.
Cox testified that when the 3 plants were consolidated in early 1994, he was moved to Y-12 where
he wastitled support administrative captain. He added that while hewasat Y -12, hismanager was
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BryanLambwho reportedoriginally to Mr. Bradshawandsubsequentlyo JohnWoods. Mr. Cox
explained that after about a yearwasassignedo work with an incentive task order team under
GeorgeCobham,who reporteddirectly to Mr. Clements;jo work on drawing up a contract to
present to LMES itheydecidedto bid out the security operations. Mr. Cox stated that in March
of 1996, the teammovedto the building at K-25. He explained that he had worked on a DOE
mandated absentee program at K-25 wimdtudedkeepingrecordsof employee®n short-term
andlong-termdisability, checkingontheirprogressandlettingthemknowtheywerenotforgotten.
Mr. Cox stated that while he was at K-25 he assumed he was reporting to Sam Thompson and
BrendaTilley becausevhen he needed supplies he had to go throlgim.Mr. Coxtestifiedthat
heneverreportedto JohnWoodsanddid notrecalleverspeakingo Mr. Woodsafterhisreturnto
K-25. He admitted that he heard Mr. Thompson's testimony stating that Mr. Woods was his
supervisor, but again stated that he reported to Sam Thompson. Mr. Cox testified that Mr.
Thompson reported to Brenda Tilley, who reported directly to either Peter White or Mr. Clements.

He stated that Mr. Clementswas Ms. Tilley’ sultimate supervisor. Mr. Cox testified that it was his
understanding that while he was working with the incentive task order team in 1996 that K-25 had
specifically asked Mr. Clements or Mr. White that he be reassigned to that facility to help get the
absentee program running as he had been involved with it at Y-12. Mr. Cox testified that, but for

the request to have him return to K-25, he would have remained at Y-12 because he enjoyed
working with that group. Mr. Cox stated that he did not know whether the position at Y-12 was
temporary or had a definite end point. Mr. Cox testified that he assumed once the task was
completed, he would return to his original job assignment. TR 1145-1152, 1222.

Mr. Cox testified that he discussed Mrs. Cox’s health problems with Bryan Lamb at Y-12
telling him of her high thiocyanate and cyanide levels which he felt caused her illness and were
related to chemical exposure at the plant. Mr. Cox testified that he had also talked to Chief Sam
Thompson about Mrs. Cox’ s health problemsin late 1995 or early 1996 when hevisited K-25. Mr.
Cox stated that he told Chief Thompson that Mrs. Cox was very sick and her cyanide levels were
very high. He added that he advised Chief Thompson to be tested as he had worked at the plant
longer than Mrs. Cox. He added that he talked to Brenda Tilley about Mrs. Cox’sillnessand also
about her involvement in Citizensfor aHealthy Environment (CHE) in late May or early June 1996.
Mr. Cox remarked that Ms. Tilley told him that her husband, who worked at K-25, had symptoms
that the doctors could not identify. TR 1152-1154, 2970, 2971.

Mr. Cox testified that he was involved with the CHE from itsinitial meeting and attended
meetings with hiswife amost every time shewent. Mr. Cox testified that he read some but not all
of Mrs. Cox’ sdoctors' reportsand firmly believed that shewill never be ableto work again because
of the profound weakness she suffers. TR 1154-1156.

Mr. Cox testified that he brought a video camera to the NIOSH meeting to record the
proceeding. He stated that he assumed everyone saw him as he stood during the meeting while the
other attendeessat . Mr. Cox testified that there were several managers from LMES present at the
meeting including Harold Conner and Larry Pierce and many others he knew by face only. He
added that he had met Mr. Conner prior to the NIOSH meeting as he had participated in “ stand-up”
meetings at the plants which involved both managers and staff. Mr. Cox stated that he assumed
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Mrs. Cox had met Mr. Connerprior to the NIOSH meeting because she was a supervisor and
involved in many areas of the plant. TR 1156-1158.

Mr. Cox testifiedthat his healthimpairmentsinclude shortand long-term memory loss,
trouble concentrating, and sleep apnét added that although his cyanide level was normal, he
did havehigh levelsof cadmiumin his system. Mr. Cox testified that he did not file a medical
incidentreportbecausd&edid notfeelit wouldaccomplistanything,andhedid notwantto besent
toapsychologisbr psychiatrisashiswife hadbeenaftershefiled suchareport. Mr. Cox admitted
that Mrs. Cox was not the only employee sent for a psychological evaluation. TR 1158-1162.

Mr. Coxtestifiedthatof theemployeesvhosignedheNIOSHrequestetterhewasnotsure
how manywere out on disability and how many were laid off, but felt that only two remained
working. He stated that he was shocked, dismayed, angered, and saddened when he was laid off
because shortlgeforehereceivedthe layoff notice, SamThompsoncameby his office andsaid
“You don’'t have anything to worry about. Your job issafe.” Mr. Cox testified that this was Mr.
Thompson's response when he joked about not taking vacation because his job might not be there
when hereturned. He admitted that it was well-known throughout the plant that budget constraints
were going to result in a RIF, but he felt his particular layoff was not a legitimate budgetary
decison. Mr. Cox testified that what puzzled him was that when he went to the managers he
worked for and asked if they were questioned as to what kind of employee he was or whether or
not they could use
him, he found that none of his supervisors had been consulted. Mr. Cox stated that there were
employees with less service being retained. TR 1163-1166, 1169.

Mr. Cox testified that therewasaheated debate going onin Oak Ridge concerning chemicals
in the workplace with strong opinions on both sides. He stated that he had seen Mr. Conner on
television and at the NIOSH meetings discussing the chemical exposureissues. Mr. Cox admitted
that he had not heard any discussion in the work place between managers, but had heard them
discussed by employeesin the work place. TR 1169-1171.

Mr. Cox testified that the company did not inform him that he could use the remaining time
on the active payroll to look for work. Mr. Cox admitted that he was advised to use the company
career center to seek employment, which hedid. He added that he continued to work from thetime
he received the layoff notice until he actually left the plant and wasnot relieved of most of hisduties
during that period. Mr. Cox testified that he had turned in at least five applicationsfor employment
since he was laid off in late October of 1996. He stated that he had received 6 months of
unemployment compensation but was not eligible for another 6 months. Mr. Cox admitted that he

had not been actively seeking employment for the last two or three weeks because he was taking
care of Mrs. Cox who was wheelchair bound after an auto accident. TR 1196-1199, 1228.

Mr. Cox admitted that he had stated in a previous deposition that he was basically in good
health which he considered being able to “get up and function without being assisted or having to
depend on someone else.” Mr. Cox stated that he has been in better health. TR 1200, 1201.
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Mr. Coxadmittedthatalthoughhetriedto videotapethemeetingatwhichtheNIOSHreport
was presentedhis video camerawas not operatingproperly. Mr. Cox testified that there was
someoneelsetaping the meetingand he assumedt was a plantemployee. He admitted that
althoughherecalledseveramanagerfrom LMES beingpresenatthemeeting hecouldnotrecall
thenames.Mr. Cox stated that he did not recall whether that meeting was the first environmental
meeting he attended. TR 1201-1204, 1223.

Mr. Cox testified that he helped to set up the informational meeting that was held in Oak
Ridge on August 15. MiCox stated that he was the master of ceremonies for the meeting which
includingintroducingthespeakerandgiving abriefagendaMr. Cox admitted that he was not sure
whethehewasmentionedn thenewspapearticlereferencinghatmeeting Mr. Coxadmittecdthat
hecouldnotrecallwhetherall thearticlesin thenewspapemn which hewasmentionedvereafter
his layoff. TR 1204-1206.

Mr. Cox statedhathetendedo haveamistrustof plantmanagemerih generabecausée
felt thathewasnottold thetruthin conversationsvith different managers. Mr. Cox stated that he
hadbeentold by managemertn one occasion that every positiontire departmenwould be bid
andthatturnedout not to be true. Mr. Cox admitted that weekly jobs were posted for bid, but
salariedoersonneWerenotallowedto bid onweeklyjobs,theycouldonly askto beconsideredor
thepositions. Mr. Cox admitted that he did not ask to be considered for any of the jobs, but would
have,if hehadknownhewould belaid off. Mr. Cox testified that in the last two or three years he
hadheardotheremployeesliscussinglistrustof managemerdtleastonceaweek. TR 1224,1225,
1227, 1228.

Mr. Coxtestifiedthathehadtapedaconversatiomuringascheduleéppointmentwith Mr.
Piercein his office sometiméan Augustafterhereceivecdhislayoff notice. Mr. Cox explained that
hehadarecordingdevicein hisbriefcaseanddid notinform Mr. Piercethathewasrecordingthe
conversation.Mr. Cox stated that he felt that it was not against DOE rules to bring a recorder into
a non-sensitive area whicdhd nothavea securityofficer and,therefore did notgetpermissiorto
bring therecorderinto Building 9704-2at Y-12, thelocationof Mr. Pierce' soffice. TR 915, 917-

921.

Mr. Cox admitted that he may have stated in a prior deposition that his meeting with Larry
Pierce took place amonth after hislayoff notice. Mr. Cox admitted that in the prior deposition he
was not asked whether he had taped the meeting with Mr. Pierce and that he did not volunteer the
information. Mr. Cox testified that athough he had known Mr. Pierce for twenty years and his
father was a next door neighbor, he had never been in Mr. Pierce’ s house nor had he had personal
contact with him. TR 1206, 1210-1212.

Mr. Cox admitted that he did not have * any feeling one way or the other” about bringing the
taperecorder on the premises. He added that therulesfor the property protection areasat K-25 had
been relaxed to allow such devicesin. Mr. Cox testified that he had personal knowledge of several
individual s bringing such devices in and nothing happened when they were discovered. Mr. Cox
testified that he taped the conversation with Mr. Pierce because he did not want any words



41

exaggeratedn Mr. Pierce's part or hisown. Mr. Cox testified that when he had gone to several
managers concerning his layoff and “received no answers’, and was not allowed to see the list he
was compared with, he anticipated having to take legal actionto “even get thelist.” Mr. Cox stated
that he suspected at that time that hislayoff wasrelated to hisgroup activity. TR 1213, 1214, 1226.

Mr. Cox admitted that when he went to Y-12 for the meeting with Larry Pierce on
September 4, 1996 he used his badge to enter through portal two. Mr. Cox admitted that he then
proceeded to
building 9704-2 where Mr. Pierce sofficewaslocated. Mr. Cox stated that he thought he went into
the building on the first floor and then used the inside stairs to get to the second floor. TR 2272-
2274,

Mr. Cox testified that Louis Cody, Lee Lawson and Mr. Phillips should have been laid off
before him and they were still employed at LMES. Mr. Cox remarked that those three individuals
were not in positions where they had to wear a sidearm and to the best of his knowledge Mr. Cody
and Mr. Lawson could not be rearmed. Mr. Cox admitted that he did not know that these 3 men
were over 50 and eligible for the pension incentive program prior to the August layoff and were,
therefore, not eligible for layoff. Mr. Cox admitted that no one had ever told him that he wasabad
captain. Mr. Cox testified that when hereceived hislayoff notice and inquired why Peter Whitewas
present, Ms. Tilley replied that she had him come because there were some questionsthat she could
not answer. Mr. Cox testified that when he was moved from Y-12 to K-25 only his computer was
moved and that was done by maintenance. Mr. Cox testified that Mr. Woods told him that he was
being sent back to K-25 to set up the absentee and outreach program mandated by the DOE audit
which he had done at Y-12. TR 1214-1218, 297, 2972.

Mr. Cox testified that some of the meetings he attended with Mrs. Cox were at the home of
Dr. and Mrs. Reid, but could not recall Dr. Reid or Dr. Oesch ever being present. TR 1219.

Dr. Ralph Oesch

Dr. Ralph Oesch, a staff physician at LMES, testified that his supervisor at K-25 was Dr.
Robert Bernstorf who was himself supervised by interim supervisor Dr. Jones. He added that Dr.
Daniel Conrad®’, Director of the Medical Department in 1995, is now retired. Dr. Oesch testified
that he suffered cyanide poisoning in 1981 and 1982 when he was a physician in Houston. Dr.
Oesch testified that he had training from the Agency for Toxic Substances and Disease Registry
(ATSDR). Headded that he had approximately 30 hours of training in different toxinsthrough the
ATSDR and numerous continuing medical education courses at the American College of
Occupational and Environmental Medicine meetings which dealt with toxicology. Dr. Oesch
testified that he has treated many individuals with cyanide poisoning in private practice, but had
treated very few since coming to LMESin Oak Ridgein March 1987. TR 1232, 1233, 1234, 1236,
1239.

3’Dr. Conrad is board certified in occupational medicine and internal medicine. TR 1510.
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Dr. Oescltestifiedthathehadtakenapproximate\80or 40medicalincidentreportsatkK-25

relatedo cyanideexposureDr. Oesch stated that after receiving his first report of cyanide exposure
aboutFebruaryl 995, Dr. Ann Roberts instructed him to inform her if he received additional reports
He remarked that afterl or 12 additionalreports, he addressed the cyanide issue at a meeting in
July1995with Dr. Roberts, Dr. Dan ConrddandLarry Perkins. He was instructed not to test or
treatanyonefor cyanide. He was also instructed not to have an outside practice where he would
treat or test anyone employed by LMES because of the risk of lawdDitsOesch stated that he
wasnhotgivenarationalefor nottestingfor cyanideandhadneverbeforebeencounseleahotto run
specifictests® Dr. Oesclstatedhathewasinstructechotto givemedicaliteratureor toxicological
literaturedirectly to patients put wasallowedto supplytheinformation to a patient’s physician.
Dr. Oesch stated that the rationale, as he understood it, was that there would be an implication that
LMES would be admitting an occupational hazard if the literature was given directly to the patient.
He remarked that he did not feel giving patients literature would mean that he was making a
diagnosisof cyanide poisoning because hefelt that such adiagnosiswould involve a3tier anaysis
of investigation, symptoms, and testing and response to treatment. Dr. Oesch stated that prior to
this meeting he was not aware of any restrictions on his ability to treat outside patients. He
remarked that Dr. Conrad said that he should consider thisawarning. Dr. Oesch added that he then
became concerned for his job. He stated that if he had a patient he thought was experiencing
symptoms of cyanide intoxication, he could inform the patient that he may want to see a private
physician. Dr. Oesch added that he would ask who the patient’ s physician wasand ask if the patient
would like some information sent to the physician.*® Dr. Oesch remarked that he did not note his
opinion on the patient’s chart unless the patient made a specific request as he was given the
impression that this was a very sensitive and dangerous subject as far as his future employment
went, although no one told him not to make such notes. He added that he was not aware of Dr.
Bernstorf’s, hiscurrent supervisor, position on the policy. Dr. Oesch testified that he had heard Dr.
Bernstorf comment that there was “nothing to” the workers belief that they were affected by
cyanide. Dr. Oesch stated that he did not agree with Dr. Bernstorf’scomment. Dr. Oesch admitted
that there was nothing in medical literature such as the “Journal of the American Medical
Association” to affirm his belief in the subject of cyanide intoxication, but stated that there was
“strong supportive information” in the industrial medical literature. He testified that the adverse
effects he experienced were the result of exposure to cyanide that was within permissible limits.
TR 1246, 1247, 1249-1251, 1253-1255, 1259, 1265-1267, 1275, 1276-1282, 1406, 1418-1420,
1501.

Dr. Oesch testified that around July or August 1995, in ameeting with Larry Perkins and
Dr. Conrad, he wasinstructed not to usetheword cyanide. Dr. Oesch stated that prior to being told

% Dr. Oesch testified that Dr. Conrad was the supervisor over all 3 plants and his second
level supervisor.TR 1249.

%Dr. Oesch testified that at a later date, in a specific case, he was instructed not to test for
fluoride. TR 1265, 1266.

“°Dr. Oesch testified that he sent information to approximately 60 physicians. TR 1406, 1407.
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by Dr. Conradthathecouldnotusetheword cyanideor testfor cyanidehehadseermpproximately

13 patients who had test results higher than the laboratory-stated upper limit of normal for urine
thiocyanate.Dr. Oesch that he could not recall whether he had seen Mrs. Cox regarding cyanide
intoxication. TR 1350-1353.

Dr. Oescradmittedhathefelt thathewascomplyingwith therulesandregulationf DOE,
NIOSH,andanyotherrelevaniagencyn handlingpatient’ sincident reports. Headded that theonly
time they wrote up cyanide intoxication as an occupational incident was when it was requested by
the patient. Dr. Oesch stated that he did feel theinstructionsfrom Dr. Conrad and Mr. Perkinswere
contrary to government regquirements as recent changes heavily favored the release of knowledge
or information to patients, and he thought that disallowing the use of the word cyanide would
contradict the rule. He admitted that it was not in contradiction to any specific rule he could
identify. Dr. Oesch aso admitted that he was not aware of any medical incident reports that were
refused. TR 1463-1467, 1486.

Dr. Oesch testified that a memo concerning the instructions he was given at the July 1995
meeting was requested by Sandra Seeley of DOE. Dr. Oesch stated that other than that memo he
made no other statements, writings, diary entries, or memosto any files, concerning theinstructions.
Dr. Oesch added that he did recall writing out his interpretation of the verbal instructionsto show
to Dr. Conrad, Dr. Roberts, and Mr. Perkinsto make sure he was clear on what they expected.** He
stated that he gave acopy of hisinterpretation to hisdirect supervisor, Dr. Roberts. Dr Oesch stated
that he, on one occasion, was instructed not to take a blood cyanide level on a patient who
experienced convulsionsat the plant. Dr. Oesch testified that he thought that the individual may be
exceptionally cyanide sensitive, therefore, he ordered blood drawn to take blood cyanide levels, but
Dr. Roberts told him not to perform the tests. Dr. Oesch stated that the patient was sent to
Methodist Medical Center by K-25 ambulance. Dr. Oesch testified that the half-life of cyanideis
from 20 minutes to an hour and the ride to the hospital in a speeding ambulance would take
approximately 20 minutes, however, no testing for cyanide was done at the hospital. Dr Oesch
stated that cyanideis water soluble, but onceit isin the blood it is attracted to the +3 form of iron
and because the blood is primarily +2 iron, the cyanide quickly leaves the bloodstream and enters
the tissues. Dr. Oesch
testified that he did not inform the hospital that he suspected cyanide as he thought that was the
responsibility of his supervisor, Dr. Roberts. TR 1267-1274, 1352.

Dr. Oeschtestified that, if permitted, he would have treated patients suffering with cyanide
intoxication with small doses of sodium thiosulfate salt which was approved for intravenous
injection for treatment for acute cyanide poisoning and, in addition, would have recommended a
special type of vitamin B-12 called hydroxocobalamin.*? Dr. Oesch stated that these treatments

“CX-179, p. 1351.

“?Dr. Oesch testified that sodium thiosulfate was included in the cyanite antidote treatment kits
found in emergency rooms and hydroxocobalamin is an antidote used for cyanide poisoning. Only
hydroxocobalamin required a prescription. All other elements could be obtained at a health food
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wererelativelyharmles$? Dr. Oesch admitted that he did not know what specialty was best suited
to treattoxic exposure.Dr. Oesch testified that he was not aware that there was a controversy as
to whetherindividuals who feel that they have been exposed to toxins have an organic versus a
nonorganic problem. TR 1255-1258.

Dr. Oeschtestifiedthat following his first review after the 1995 meetingon the cyanide
issue he received a needs improvement rating and was not given a raise. Drs@ésdthatin
all previous years, 1985-1994, he received a continually meets rating. TR 1260, 1261.

Dr. Oeschtestified that Dr. Bernstorf became his supervisor in 1987 and Dr. Roberts
becamdissupervisoin approximatelyl990. Dr. Oesch stated that Dr. Conrad retired about 1996
and Dr Roberts and Mr. Perkins both left the company the same year. TR 1277-1279.

Dr. Oeschtestifiedthat hair, urine, or blood samplesof LMES employeesavenot been
takensincethe1995directive. He stated that he did not know whether the directive actually applied
to anyonebuthimself. Dr. Oesch testified that to his knowledge NIOSH did not take blood or urine
samplesDr. Oesch added that he had no personal communication with NIOSH and never received
instruction to contact them or not to contact them. TR 1283-1285.

Dr. Oeschestified that, based on medical literature he has read, the symptoms that would
be manifestin cyanide exposureare chronic fatigue, headachesmental problems, memory
problemsjrritability, abnormaheartrate,shortnes®f breathneurologicaproblemsdistalnerve
problems, and weight gain or loss. Dr. Oesch admitted that some of the symptoms such as
headacheandfatigue aresubjective. He stated that if these symptoms are present, the patient
shouldalsobetestedor low thyroid, other endocrinological problems, or infectiadiseasesHe
addedthatif the symptomsof cyanideintoxication are mild, it is usually highly treatable. TR
1304-1306, 1310, 1417.

Dr. Oeschexplainedhattherearewritten procedure$or themedicaldepartmenatLMES.
He statedhatthereareno written procedureselatingto cyanideatall. Dr. Oesch testified that he
couldtell apatienthesuspectedyanidepoisoning couldreferthemto anoutsidephysicianattheir
expense,and could then consult with the outside physician. Dr. Oesch added that he felt these
guidelinesveretoo narrowlydrawnbothbecauséethoughtthathehadmoreexpertisen thearea
of cyanideintoxicationthanthe physicianghe patientswerereferredto, and, because he thought
somephysiciangnaybereluctantto give patientsnformationon environmentalllnessesecause
of disagreemenas to whether stress plays a bigger role than environmental pollutants in ilinesses.

store. Dr. Oesch stated that the only problem he had encountered with the treatment was an
assumed allergic response to sodium thiosulfate by Ann Orick. However, Dr. Oesch testified that
because thiosulfate' s half-life is only 20 minutes and the allergic response was said to last for

weeks, it was probably areaction to the thiosulfate. TR 1256, 1257, 1354.

“3Dr. Oesch tegtified that chelation, however, should be done carefully and not in an outpatient
setting. TR 1264.
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He addedthathe thoughtthatif theinformationwentdirectly to the physician, the patient might
nevereceivet. Dr. Oesch admitted that LMES may be concerned about his operating outside their
liability insurance.Dr. Oesch testified that he saw approximately 200 employees from K-25 whom
he thought showed symptoms of cyanide exposure. TR 1314, 1315, 1440, 1490-1492.

Dr. Oeschtestified that he had an extreme sensitivity to cyanide and had experienced
symptoms of cyanide intoxication since he way@a&rs old. Dr. Oesch stated that his symptoms
include weight loss, chronic fatigue, memory problems, and shortness of breath. TR 1318.

Dr. Oeschtestifiedthat the purposeof the medical department at LMES is to fulfill the
OSHArequirementsor physicalson personsn particularprogramsncludingrespiratorasbestos,
andhazardousvaste. He addedhatthe medicaldepartmentlsotreatedwork placeinjuriesand
everydayemployedllnesses.Dr Oesch testified that he was not aware of any instance where test
resultswerenot allowed to be placed in apatient’ sfile upon request. Dr. Oesch stated that it would
not surprise him if Dr. Roberts or someone el se stated that they did not want information related
to cyanidepoisoning placedin apatient’ sfile. Hestated that usually the medical department wanted
patient information in a file even if they were not authorized to treat the specific condition
referenced. Dr. Oesch testified that DOE orders do govern the medical departments at LMES
although thereissomefreedom and flexibility. Dr. Oesch stated that he did not know whether DOE
orders permitted theinstructionsthat were given in the July 1995 meeting. Hisimpression wasthat
the decision was made by Dr. Conrad. Dr. Oesch testified that he did not mention cyanide
intoxication to patients while Dr. Conrad was employed at LMES. He added that he did counsel
patients he thought were suffering cyanide intoxication that they could treat themselveswith items
available at the health food store cautioning that if the treatment did not improve their symptoms,
itwasindicative of an aternativediagnosis. Dr. Oesch testified that he beganinforming the patients
of possible cyanideintoxication after Dr. Conrad retired. Dr. Oesch stated that Larry Perkins, who
was present at the meeting where Dr. Conrad informed him that he could not discuss cyanide
exposure, had left LMES before Dr. Conrad. TR 1322, 1323, 1325-1327, 1424-1427.

Dr. Oesch testified that he could not recall ever hearing anyone in the medical department
at K-25 instructing a worker to talk to the company before hiring alawyer. Dr. Oesch stated that
the general policy on occupational injuries and illnessesisthat they are to come through the clinic
and be referred to a doctor so that financial compensation will be handled properly through
insurance. TR 1328, 1329.

Dr. Oesch testified that there is an open debate in Oak Ridge concerning the cyanide and
heavy metal issues. Dr. Oesch stated that his impression was that certain individuals in the
community feel that a cyanide problem would adversely affect property values and local industry
while others feel that the health and welfare issues needed to be addressed. TR 1329.

Dr. Oesch testified that his impression was that Harold Conner was very supportive of
patients’ health and interested in finding out what was wrong so that patients could be treated
properly. He added that input from non-medical management had been extremely positive. Dr.
Oesch testified that hefelt therewasa“real dichotomy” between what he was hearing or being told
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by LMES s management and what he heard from medical. Dr. Oesch testified that Mr. Conner
established the cyanide work groupsin 1996. He wasinvited by David Milan, head of health and
safety at K-25, to participatein the research subgroup because he was knowledgeabl e on the subject
of cyanide contamination. Dr. Oesch admitted that he wasthe only M.D. in the group and that he
was allowed to express his views with awareness and consent of the company. He added that his
participation was considered part of hiswork for LMES. Dr. Oesch admitted that some employees,
possibly including Ms. Farver and Ms. Walzer, did have “highly emotional responses’ to the
findings that no impermissible exposure limits had been found in the tests done by LMES. Dr.
Oesch admitted that the NIOSH reports showing similar findings were made known in a public
meeting. He stated that hefelt that Drs. Lockey and Byrd, the doctors brought in by LMESto study
the cyanideissue, were competent rel ative to known information, but that cyanideintoxication was
unknown by most. Dr. Oesch admitted that neither Drs. L ockey and Byrd nor the Governor’ s Panel
found that the employees’ illnesseswerelinked to cyanide because exposure at K-25 waswithin the
legal limits. Dr. Oesch admitted that he was invited to speak before the Governor’s Panel and that
none of hissupervisor’stried to influence histestimony. Dr. Oesch admitted that Dr. Edelman, an
occupational medicine specialist at Vanderbilt University, was engaged by LMES to evaluate
employees symptoms. Dr. Edelman did not make a diagnosis of cyanide intoxication. Dr. Oesch
stated that he did not agree with Dr. Edelman’s methodology as it did not include blood and urine
tests for thiocyanate. TR 1330-1332*, 1412-1417, 1433-1435, 1442-1447, 1476.

Dr. Oesch testified that the major recommendations of the cyanide working group, which
included a survey of K-25 employees (and their families) looking at health problems and a
comparison of urine thiocyanate studies, had not been carried out. Dr. Oesch admitted that the
suggestions made by the cyanide group to bring in outside doctors was implemented. TR 1478,
1486.

Dr. Oeschtestified that a group called the Phoenix team was established to attempt to bring
more jobsto K-25. He added that at the same time he was participating in the Phoenix team he met
with peopleat X-10 and K-25 regarding obtaining grantsto do cyanideresearch. Dr. Oeschtestified
that none of his grant proposalsto do cyanide research were ever funded. He admitted that he had
never submitted a grant proposal to the National Institute of Health. Dr. Oesch stated that he
believed that there was research being conducted on patients who were sick and had positive blood
cyanide, but this differed from his own findings in as much as he did not start out by actually
researching, but rather as a private practitioner treating patients. TR 1381, 1383, 1421, 1422.

Dr. Oesch testified that he first made hisinterest in cyanide known to LMES in 1987 and
in 1995, in applying to speak at theinternational meeting on hazardouswaste, he presented writings
on thetopic he desired to be published to Dr Conrad. Dr. Oesch admitted that Dr. Conrad indicated
that he was free to present the paper at the meeting, but should not associate the company with his
views. Dr. Oesch admitted that LMES paid for his transportation to the meeting in Atlanta. He
admitted that it was possible that Dr. Conrad would have alowed him to pursue his research in

“Dr. Oesch stated that Mr. Milan had been in Health and Safety but thought that he may have
changed positions or jobs. TR 1332.
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cyanide intoxication if he had received a grant. TR 1383-1385, 1388, 1397, 1398.

Dr. Oeschadmittecthatmuchof his belief regarding cyanide came from self-diagnosis. Dr.
Oesclstatedhathefirst becamafflictedin 1981while living in Houstorandbecamesymptomatic
againin PhiladelphisandPitman,New Jerseywhile servingin theNavy. Dr. Oesch admitted that
he did not consult naval physicians concerning his care and treatment after self-diagnosing. He
statedthathe washospitalizedandphysicians were consulted prior to his self-diagnosis. He also
admittedthat no one elsediagnosectyanide exposure as the source of his illness. Dr. Oesch
testifiedthat he wasgiven a medicaldischarggrom the Navy basedon chronicsevere paranoia
existingprior to duty* He added that post discharge he was exposed to cyanide significant enough
to causesymptoms in 1991 and again, to an increased degree, in*19%4 Oesch admitted that
he self-diagnosed at these times also. Dr. Oesch testified that although he did diagnosis his wife
with cyanide intoxication, her diagnosis was confirmed by an internal medicine specialist in New
Jersey.He added that Mrs. Oesch had not suffered symptoms in Oak Ridge to the degree she did
in New

Jersey. Dr. Oesch testified that although tests may not indicate cyanide, air levels below those
detectable could be associated with illness in sensitive or susceptible persons. TR 1391-1396.

Dr. Oeschadmittedthathedid devisetreatmenplansfor cyanidentoxication,butthatthey
consistedf provenantidotes.He added that he thought he was the first to discover the “entity of
environmental cyanide pollution and intoxication and the first to make al the devel opments that
have occurred regarding that subject.” Dr. Oesch admitted that Dr. Conrad told him that he felt he
had used poor judgment in prescribing something or in diagnosing something that had not been
established in the medical literature. However, he stated that he recalled Dr. Conrad calling it bad
legal judgment, not bad medical judgment. Dr. Oesch admitted that Dr. Conrad told him he
considered his treatment research, but could not recall Dr. Conrad stating that the work was in the
nature of research on human beings that had not been established in medical literature. Dr. Oesch
remarked that he did not consider histreatment research; he considered it developing away to treat
sick people. Dr. Oesch stated that he did not recall telling Dr. Conrad that hefelt God had sent him
to Oak Ridge to do thiswork, but did recall mentioning that the eventsin Houston had drawn him
back into medicine. Dr. Oesch admitted that Dr. Conrad said something to the effect that his

> Dr. Oesch testified that in granting him a“Q” clearance the DOE considered the allegations
of paranoia proposed by the Navy. Dr. Oesch stated that because the clearance was dependent on
his proving cyanide intoxication and, therefore, disapproving paranoia and because the
Department of Energy suggested he go to the Navy and get his diagnosis changed, he felt there
was a specific finding that he was not paranoid. Dr. Oesch testified that because it was
prohibitively expensive to have the diagnosis legally changed, he did not pursueit. TR 1468-
1471.

“8Dr. Oesch believes that there is no air in the troposphere which does not contain cyanide
although not always at alevel to induce symptoms even in a sensitive individual. TR 1393.
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diagnosisnaymisleademployeesandtheymaynotseekreatmenthatwouldbemoreappropriate.

Dr. Oeschstatedthathe did not consider it reasonable for Dr. Conrad to think that what he was
doingwasinappropriatgiventhemedicalmissionof themedicaldepartmenatOakRidgebecause
he(Dr. Oeschdid nottell patientghattheyhadcyanideintoxicationratherheencouragethemto
seeotherphysicianandsearcHor anyotherpossiblecauseof theiriliness. Dr. Oesch testified that
hefelt thatnotinvestigatinghe possibility of anillnessfor which thetreatmenwasharmlessvas

not appropriate.Dr. Oesch admitted that at no time was he asked not to convey his belief to any
member of the medical community in the area. TR 1389, 1390, 1398-1403, 1408.

Dr. OescradmittedhathewasawarethatLMES hadperformechundred®f air sampleests
for cyanidewhich wereall negative putwasnot awareof waterandsoil testing for thesame.Dr.
Oeschadmittedthathe was aware that NIOSH testing reached the same conclusion. Dr. Oesch
admitted that he wdamiliar with the tests done by the University of Alabama which opined that
the procedures used by LMES to detect cyanide were appropriate. TR 1395-1397.

Dr. Oeschestifiedthathedid notbelievethatK-25 wasaspeciakourceof cyanide putdid
feel thattheincineratorthatwasbroughtin andburnedfossil fuelswasa sourceof cyanide. Dr.
Oeschremarkedhathe hadnotseertheresultsof thecompany’ stestswhich showed no detectable
limits of any toxins emanating from the incinerator. Dr. Oesch added that LMES did not test for
cyanogen chloride and nitrile compounds. He did not know if NIOSH tested for thesetoxins. TR
1409-1411, 1472.

Dr. Samue Conrad

Dr. Samuel Conrad, aphysician board certified in both occupational and internal medicine,
wasmedical director for LMESfrom 1986 to 1997. Dr. Conrad testified that the symptomsof acute
cyanide intoxication are difficulty breathing, elevated pulse, adrop in blood pressure and, finaly,
cyanosis and death. He added that the symptoms of chronic cyanide intoxication were similar
including respiratory distress, tachycardia, blood pressure failure and, eventually death if the dose
of cyanideishigh. Dr. Conrad explained that if one with chronic intoxication |leaves the exposure
area the symptoms will usually reverse with no lasting effects. TR 1509-1511, 1519-1521.

Dr. Conradtestified that Larry Perkins, manager for safety and health at K-25 and Dr. Sandy
Robert’ s immediate supervisor, was in the chain of command in July and August of 1995. Larry
Perkins reported to plant manager Harold Conner. Dr. Conrad stated that he reported to Dr. Fred
Mynatt, executive vice-president of the company. TR 1524, 1527.

Dr. Conrad testified that he met with Dr. Oesch and Mr. Perkinsin the medical department
at K-25 in August of 1995 to discuss Dr. Oesch’ s unauthorized treatment of employees which had
been reported to him by Dr. Sandy Roberts. Dr. Conrad stated that he requested that Dr. Oesch
discontinuetreating employeesexperimentally. Heexplainedthat Dr. Oesch wastreating employees
on company premisesfor acondition that had no basisin scientific literature and that could not be
attributed to a problem at the plant. Dr. Conrad testified that he did not do a literature search for
references to chronic cyanide intoxication because he felt he gleaned enough information from his
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toxicology text, his medical text, and his occupational medicine text. Dr. Ctestfiedthathe
told Dr. Oesch if he wanted o researchhe coulddosoatORNL, LMES's scientific laboratory
and experiment with animals. Dr. Oesch did not follow thissuggestion. Dr. Conrad stated that he
told Dr. Oesch to consider it averbal warning to discontinue the treatment practice. He explained
that he had made the decision that the treatment should not be authorized because there was no
validity in the treatment and because LMES was not in the business of treating people for non-
occupational conditions. He stated that his concern was for the health of the employees and he
feared that they may bedirected to anon-existent diseasewhen they needed treatment for something
else. Dr. Conrad explained that LMES did not treat private illnesses, other than on a short-term
basisto allow employeesto finish awork day or few days, but were concerned with occupational
disease, prevention andtreatment. Dr. Conrad testified that the DOE regul ationrel ativeto providing
medical services could be complied with, at least in certain areas of the country, by just providing
out-patient services. Dr. Conrad stated that they would allow Dr. Oesch to discuss possible cyanide
intoxication with the employees’ private physicians, but they did not want him claiming cyanide
intoxication asavalid diagnosisin their health service department. Dr. Conrad remarked that he
did not condone testing blood or urine for cyanide as there was no source of cyanide at K-25 and
without asource, there could be no exposure. Dr. Conrad admitted that even when medical incident
reportswere submitted to themedical department, showing high cyanidelevelsinemployees, LMES
did no blood or urinetesting becauseit wasnot considered occupational. Dr. Conrad added that the
Industrial Hygiene Department had all the facts on exposure and they found no source at K-25. Dr.
Conrad admitted that he had nothing in writing stating that there was no source of cyanide at K-25,
but he had seen the results of surveyswhich showed no cyanide. He added that if an employeefelt
that he was suffering some ilIness relative to cyanide exposure that was work related, they would
accept the employee’ sreport and then let the safety department check out the incident. Dr. Conrad
testified that

company practice, not law, required incident reports. Dr. Conrad admitted that hedid not recall that
DOE mandated medical incident reports. TR 1525-1531, 1535, 1536, 1560, 1564, 1567-1570, 1578,
1581.

Dr. Conrad testified that Dr. Oesch did assert to him that he (Dr. Oesch) wasaleading expert
inthefield of environmental cyanideexposure. Dr. Conrad stated that Dr. Oesch had concluded that
employees were suffering from cyanide intoxication based on the symptoms he observed and the
high thiocyanate levelsin their urine. Dr. Conrad remarked that thiocyanate is a natural chemical
and high levelscould be theresult of eating fruits such as peaches, cherries, or apricots. Dr. Conrad
stated that another major source of thiocyanate is smoking cigarettes. He testified that urine
thiocyanate levels are not useful except to follow people who work with cyanide on aregular basis
to follow fluctuationsin their levels. Dr. Conrad admitted that he was not aware that Commander
Harry Williams, of LMES security, had a urine thiocyanate level s 7 timesthat of non-smokers, but
opined that he would check the reliability of the dataand look for apossible source. TR 1542-
1544, 1557.

Dr. Conrad testified that no one had ever come to him with thewealth of complaintsthat Dr.
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Oeschadtestifiedwererelatedto chroniccyanideintoxication. Dr. Conrad stated that if someone
had, he would take a history related to their symptoms, do a brief oggeaii,andrefer them to
theirown physiciarfor furtherevaluatiorwith abrief statemenivhy theywerebeingreferred. TR
1561, 1562.

Dr. Conradtestifiedthathedid remember problemrelatedto Ms. Farveror someonelse
trying to bring in outside lab reports tocludein their LMES medical record. Dr. Conrad stated
thatit wasnotLMES policy to includeoutsidelab work unlesst wasprovidedby theindividual’s
physician.”” He explained that they did allow inclusion of medical reports, but not isolated lab
results. Dr. Conrad admitted that he could not recall receiving an e-mail relative to Ms. Farver's
request. TR 1572-1572.

Dr. Conrad testified that if an employee’s medical problem could result in the company
incurring largeexpenditures, hewould still reference necessary medical treatment astheemployee’s
health comesfirst. Dr. Conrad stated that if the condition is occupational thefirst priority isto get
the problem addressed and then to make sure that no other employeesincur the same condition. TR
1575.

Dr. Conrad admitted that he was not aware that Dr. Oesch had drawn ablood samplewhich
showed bright red venous blood on an employee of K-25 who was having convulsions and Dr.
Roberts refused to authorize testing the blood for cyanide. Dr. Conrad testified that, in the first
instance, he supported Dr. Robert’ snot testing for cyanide asit wasin the best interest of the patient
to get to the emergency room as soon as possible and in the second instance, the specia equipment
necessary for testing the blood was not available on site at K-25. Dr. Conrad testified that if Dr.
Oesch suspected cyanide poisoning it would have been more prudent for him to have administered
acute treatment using amy! nitrite and sodium thiosulfate intravenously. TR 1583-1585.

Dr. Conrad admitted that around 1993 when CNN did a segment on the environmental
problems at Oak Ridge, he would not answer newsmen'’ squestionsrelated to Dr. Reid’ scaseas he
was advised by G. Wilson Horde of the LMES legal department not to discuss anything as it was
inlitigation. He added that he was one of several being sued by Dr. Reid and was being represented
by the legal department of LMES.*® Dr. Conrad stated that he followed the advice of counsel as he
felt the news media had atendency to distort. Dr. Conrad admitted that he made no investigation
into the physician from the Oak Ridgefacility who referred to Dr. Reid as*that crazy doctor” inthe
CNN report. Dr. Conrad testified that he was “not in the habit of responding to negative features’
which skewed the information without investigating all the facts. He remarked that CNN did not
bother to get LMES s side of the story. Dr. Conrad admitted that they did try to interview him for
the feature and he declined. TR 1593-1596, 1605, 1606, 1617-1619, 1653.

“Dr. Conrad testified that he could not recall if the policy was written or stated. TR 1573.

“8Dr. Conrad stated that Dr. Reid’s suit was dismissed finding he was not an employee of
Methodist Medical Center which he accused, aong with LMES, of trying to run him out of town.
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Dr. Conrad admitted that he told Dr. Reid, as far as LMES knew there was no problem with

heavymetalsatOakRidge. Dr. Conrad testified that he had not told Dr. Reid that he “wouldn’t tell
him what metalswe had at K-25.” He added that amercury study had been done where metalslike
lead were used, but he could not discusseverything becauseof theclassifications. Dr. Conrad stated
that Dr. Reid was basing his theories on results from a lab that had been discredited for using
unacceptable standards. Dr. Conrad testified that he had stated that it was strange for Dr. Reid to
talk of heavy metals suppressing the immune system because toxicology reference cite a
hyperstimulation of the immune system as a possible result of heavy metal exposure. Dr. Conrad
stated that he would disagree with Dr. Reid’ s statement that Oak Ridge is a potential Bhopal. TR
1609, 1619-1621, 1634, 1645.

Dr. Conrad testified that “file trimming” isaterm generated by LMES or DOE to reference
the disposal of files of which the office was not the primary generator. He stated that the company
designated a period of time for file trimming. Dr. Conrad testified that he was sure his secretaries
met any requirement to keep an index of the destroyed files. He admitted that he was aware that
under DOE rules it is unacceptable to use secrecy to hide problems. TR 1636-1638.

Dr. Conrad testified that he had no objection to the formation of the group The Exposed or
the Coadlition for a Healthy Environment. Dr. Conrad admitted that he felt that the illnesses
experienced by the members of these groups were not related to chronic environmental cyanide
poisoning. Dr. Conrad stated that his major concern was that these individuals were not receiving
appropriate care becausethey werewasting their timeon “fictitiousillnesses.” Dr. Conrad testified
that some of the problems experienced were non-organic. Dr. Conrad remarked that he was not
unhappy about the activitiesof these groupsand thought that managersat L MES were eager to come
to aconclusion asto what was happening. Dr. Conrad admitted that the managers, likeanyoneelse,
did not like to be criticized. TR 1646-1650.

Joe Wayne Culver

Joe Culver, director of communications and public affairs for Lockheed Martin Energy
Research Corporation, testified that hisjob involved |eadership of the public affairs organization at
Oak Ridge National Laboratory. Mr. Culver stated that he reported to Dr. Alvin Trivelpiece,
director of Oak Ridge National Laboratory and president of Lockheed Martin Energy Research
Corporation
(LMER). Mr. Culver testified that he also handled public affairs for Lockheed Martin Energy
Systems. Mr. Culver stated that he had never been involved professionally or directly with the
“cyanideissue.” TR 1659, 1688.

Mr. Culver testified that his office monitored press reports by buying circulations to
newspapersand doing database searcheson theinternet. Mr. Culver stated that he was aware of the
seriesof articleson Oak Ridgeruninthe Tennessean. Mr. Culver admitted that he wrote acolumn
on his home computer for the Oak Ridger expressing strictly personal opinions referencing the
Tennessean articles.  Mr. Culver stated that he did not submit the article to anyone at Oak Ridge
National Laboratory before sending it to the newspaper. Hetestified that hisopinions, asexpressed
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in the column,werestill valid, but weredirectedtowardsthe newspapers arldeir coveragenot
towardpeople.He explainedthathe*had concern about reporters tendency to let their personal
biasesor lack of intellectual capacity cover what they write.” Mr. Culver stated that the columnwas
asatirical statement of hisfeeling toward reporters. TR 1662, 1663, 1665, 1666, 1669-1671.

Mr. Culver testified that three Monday mornings after the Tennessean articles ran he
participated in conference callsto decide if there was sufficient factual error in the articlesthat the
company neededtoissueaclarification. Mr. Culver stated that the conference callsincluded Martin
Musolf, manager of the community relationsat East Tennessee Technology Park; and Steve Wyaitt,
assistant manager for public affairs at the DOE’s Oak Ridge operations. Mr. Culver testified that
the three managers participated in all three callsand a DOE representative, but not alwaysthe same
one, participated also. He stated that the group decided there was nothing in the articles that
necessitated a response. Mr. Culver testified that no written record was made of the conference
calls. TR 1674, 1679, 1689.

Mr. Culver testified that the Oak Ridge National Laboratory Review is a quarterly which
highlights research and development at Oak Ridge National Laboratory. He stated that Carolyn
Krause, amember of hisstaff, isthe editor and primary writer. Mr. Culver testified that an article
in the publication was probably from notes taken by Ms. Krause from a speech given by Dr.
Trivelpiece on the “ state of the lab.” TR 1682, 1683.

Mr. Culver testified that he had not been involved in any discussionswith LMES, LMER,
or DOE managers regarding The Exposed or Coalition for a Healthy Environment. TR 1672.

Carl Hugh Peter son

Carl Hugh Peterson, LMES division manager for K-25, testified that the primary work done
at K-25 isenvironmental management or clean-upwork, on and off site, including storage, disposal,
and incineration of waste. TR 1719, 1720.

Mr. Peterson testified that in 1984 he became manager of plant support and protection which
included the security department until 1992. He stated that in 1992, security was moved from his
management and became a centralized function. Mr. Peterson explained that Peter White reported
to him, Sam Thompson reported to Peter White, and Harry Williams reported to Sam Thompson,
therefore, he was in the chain of command several levels above Harry Williams. Mr. Peterson
testified that he thought that Mr. Cox, whom he knew as a lieutenant, was a very competent
employee who did very satisfactory work. His opinion emanated from personal observation and
reports from his subordinates. Mr. Peterson stated that although he did not remember Mr. Cox as
a captain, he would have been the one who approved his promotion from lieutenant to captain on
the basis of the recommendation of his supervisor, Mr. White. TR 1721-1725.

Mr. Peterson testified that there was an absentee problem at LMES when he wasin charge
of security. He stated that Mr. Cox did not have an absentee problem. Mr. Peterson remarked that
absentee control, which was achieved by tracking individual and overall absences, is a very
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importantfunctionatK-25. Mr. Peterson testified that the lieutenants and captains in the security
departmenonly hadresponsibilityfor ascertaininghelegitimacyof absencesf securitypersonnel.

He statedthatat thattime, only threepeople,including Mr. Cox, workedunderMr. Williams in
security. Mr. Peterson added that he did not know if Mr. Cox participated in absentee control
becausdis subordinateslesignatevhowould performthatfunction. TR 1726, 1727, 1731-1734.

Mr. Peterson testified thae had no involvement in Mr. Cox’s employment leading up to
August of 1996. He stated that he could not remember if he knew that Mr. Cox’ s spouse worked
for LMES. Mr. Peterson testified that he had nothing to do with Mrs. Cox’ s employment or lack
thereof for any reason. Mr. Peterson stated that hewasaware of other husbands and wivesthat work
at K-25. Mr. Peterson testified that prior to 1992 hewasinvolved, on an annual bas's, inthereview
of Mr. Cox’s performance appraisals. Mr. Peterson stated that he reduced Mr. Cox’ srating from
a“consistently exceeds’ (CX). Mr. Peterson testified that asupervisor rates hisemployeesthen the
appraisal movesup thechain until it reachesthe division manager. Mr. Peterson stated that because
the bell curveis used to allocate CXes, everyone cannot be above average. Mr. Peterson testified
that once the ratings reach his desk, they are reviewed and prioritized based on the employees
contribution to their organization, the total security division, and any contributionsto theplant. A
lineisthen drawn at acertain level and anyonefalling below that line does not deserve aCX rating.
Mr. Peterson stated that thisisthe processthat resultedin Mr. Cox receiving alower rating than that
proposed by his supervisor. Mr. Peterson testified that the most common cause of areduction in
rating was because supervisorswant to do the best for their employees, although they are aware that
a high rating is often changed because of the limitation on the number allowed. Mr. Peterson
testified that after Mr. Cox left his supervision and prior to Mr. Cox’ sdischargein 1996, he did not
hear anything from any supervisor concerning Mr. Cox. Mr. Peterson stated that he knew what Mr.
Cox did and they talked on occasion, but because he did not work with him directly, he did not
know himwell. TR 1734-1739.

Robert Bruce Hunter

Robert Hunter, security operations manager at Y-12, has been employed by LMES since
December 3, 1990 when he began hisemployment asa security officer at K-25. He was promoted
eventually reaching his current position in May 1996. TR 1992-1995.

Mr. Hunter testified that he was not aware that Mr. Cox had duties related to absenteeism.
He stated there was a process to deal with excessive absenteeism. Mr. Hunter explained that there
are several levelsthat an individua can be placed in based on the number of absencesor the length
of absences. He stated that level one might be a certain number of absencesin amonth or in three
monthsand level two would be acertain greater number of absenceswithin those sameperiods. Mr.
Hunter testified that if the employee did not have a certain number of absencesin aquarter then he
would revert to alower level in the step program. Mr. Hunter stated that the company also tried to
maintain contact with absentees to let them know that the leadership and the management of the
organization is concerned and to check on their condition. Mr. Hunter testified that the employee
would usually be called once every two weeks, but there is no set requirement as to how often an
employeewould be called. Mr. Hunter testified that the duty of calling the absent employeesisan



54

additional duty of the security officer on the shift, not a primary duty. TR 1796-1799, 1803.

Mr. HuntertestifiedthathewasawarethatMr. Coxwasrequestedo returnto K-25in 1996,
butdid not know who made the request. siatedthathewasinvolvedin meetingghatMr. Cox
attendeetweerDecemberl 990and Septembef993andthatthey workedwell together. Mr.
Huntertestified that he was never in a position to rate ®x. He added that he generally heard
from Mr. Cox’ s supervisors that Mr. Cox did an adequate job. TR 1804, 1805.

Mr. Hunter testified that he was not bothered when an employee went outside the chain of
command to address an issue. He stated that LMES had an open door policy which alowed an
employeeto go to someone higher in the chain of command than their immedi ate supervisor without
fear of retribution. TR 1807, 1808.

Mr. Hunter testified that David High, the exercise physiologist assigned to PSO, raised
concerns to DOE about employees, particularly guard supervisors and security officers at Y-12,
shunning the exercise program. Mr. Hunter stated that the poor relationship between Mr. High and
the Y-12 protective force began long before he arrived at Y-12. Mr. Hunter testified that during a
DOE inspection in 1996, Mr. High opined that the supervisors were not supervising the exercise
programsproperly and the employeeswere not participating. Mr. High’ sremarksresulted inwritten
findings from the DOE. Mr. Hunter testified that he was frustrated in his efforts to try to get the

findingsresolved because of alack of trust between the shift commander and Mr. High. Mr. Hunter
testified that they had worked through the problems. TR 1809, 1813-1815.

Mr. Hunter testified that there were several complaints of harassment by four or five
different employeesin the company outside of protective servicesagainst Mr. Floyd Glenn, acheck
point security guard, claiming that he was overbearing, intimidating, and rude. Mr. Hunter stated
that he first met with Mr. Glenn on these issues on September 9, 1996 in a session that included
Steve Gibbs, chief of protective force; Scott Sanders, the union steward; and a shift commander
whom he could not recall. Mr. Hunter testified that he focused on trying to make Mr. Glenn
understand how he was viewed by other employees, how a more positive approach would be
beneficial, and how he could improve his interpersonal skills. Mr. Hunter stated that it became a
very confrontational meeting as Mr. Glenn would not accept that he had a problem with his
interpersonal skillsand felt that the problem wasawayswith the other person. Mr. Hunter testified
that a second meeting was essentially the same asthe first with the addition of one new complaint
against Mr. Glenn. Mr. Hunter stated that from Mr. Glenn’s perspective he was doing his job and
doing it properly. Mr. Hunter testified that Mr. Glenn, by decision of the divison manager, is
currently in the positive discipline program where he was given an option of staying home with a
day’ s pay to consider whether he wanted to return to the company and work within the company’s
rulesand standards. Mr. Hunter stated that if Mr. Glenn was subsequently put in positive discipline
again, it would generally result in termination. Mr. Hunter testified that Mr. Glenn did not deny the
allegations, but had hisown interpretation of the events. Heremarked that hedid not recall why Mr.
Glenn was on extended sick leave prior to the first meeting. Mr. Hunter stated that Mr. Glenn was
not involved in any organizations concerning the environment at Oak Ridge. Mr. Hunter stated that
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the individuals who complained about Mr. Glenn did not reference the nature of his illness or
whetherewastruly sick or whether he was spending toachtime on environmentahctivities.
TR 1825-1836.

Mr. Huntertestifiedthathehadno partin thedecisionto lay off Mr. Coxin 1996. He stated
thathedid not*“know”, but assumed that Mr. Cox was married when he waslaid off . Mr. Hunter
testified that he had no participation in the decision to layoff Mrs. Cox. TR 1847.

Peter Douglas White

Peter White, manager of security operations for LMES, is responsible for the security
programs at K-25. Mr. White testified that he had approximately 400 people under his command.
TR 1868.

Mr. White testified that ultimately it was the vice president of human resources, Mack
Wilson, who decided to RIF Mr. Cox when he reviewed the RIF Review Board recommendations.
He explained that budget reductions forced the identification of positions to be eliminated and
incumbents in those positions underwent a peer review process where the actual individuals to be
laid off wereidentified. Mr. Whitetestified that the positionsthat were to be eliminated were those
that were thought to have the least impact on continuing operations. Mr. White testified that Butch
Clements approved the list before it went to the first board which was chaired by Larry Pierce and
to asecond board chaired by the vice-president of human resources. Mr. White stated that Butch
Clements would have been the first to decide that Mr. Cox was to be laid off. He added that the
budget demanded that an administrative position be eliminated and the choice wasto lay off either
an armorer (one who maintains firearms) or a procedure writer. Mr. White testified that it was
determined that a fully trained armorer was needed more than an administrative captain. He
explained that the peer comparison was made relative to all personnel in like positions and based
on company procedure utilizing age, company service, performance ratings, time in position, and
any special skills. Mr. White testified that the ranked list that emanates from this process goes to
thetwo RIF Review Boardswhich review therecommendationsto determineif everything wasdone
fairly. Mr. White stated that the first RIF board is handled by the labor relations manager whichin
the case of protective servicesis Larry Pierce. He explained that Brenda Tilley, Butch Clements,
Larry Pierce, and Mack Wilson wereinvolved in thedecisionto lay off Mr. Cox. Mr. White stated
that the whole process takes 10 daysto 2 weeks. Mr. White testified that in the case of Mr. Cox,
because protective serviceswastold that they were not to be included in the October RIF and then
wereincluded, the processtook approximately three weeks. Mr. White added that the RIF Review
Boards did not check employee records because the RIF was budget, not performance, driven. Mr.
White testified that he was not aware whether anyone spoke to Sam Thompson in advance of the
upcoming RIF. Mr. White stated that he did not know if Sam Thompson wassurprised at Mr. Cox’s
layoff, but that BrendaTilley should not have been surprised as shewasinvolved in the processand
actually recommended that the position held by Mr. Cox be eliminated. Mr. White stated that the
task order team was disbanded before the RIF and, therefore, had no relevanceto Mr. Cox’ s layoff.
He explained that Mr. Cox was sent back to K-25 as part of the May 1996 reorganization that
reassigned several personnel from what wasacentral organization back to their respectivesites. Mr.
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White statedhat when Mr. Cox waseassignetb K-25, hedid notleaveavacancythathadto be
filled. TR 1869-1874, 1877-1880, 1988, 1991.

Mr. Whitetestifiedthatthe protectiveforceatK-25 hadlessproblemwith absenteeisitian
theothersites. Mr. White admitted that one of Mr. Cox’ sdutieswasto function as absentee control
officer at K-25 checking on about 70 employees. He added that Mr. Cox also functioned as
procedure writer and admitted that within the protective forces there were a multiplicity of orders
and procedures that were constantly being revised. TR 1881-1884.

Mr. White testified that he had disagreed with Sam Thompson on a “consistently meets’
performance evaluation that he had given him, and Mr. Thompson spoke to the plant manager and
to the K-25 diversity manager. TR 1886, 1887.

Mr. White testified that every individual had aright to testify before the Governor’s Blue
Ribbon Committee and to go before the DOE and criticize his supervisor. Mr. White stated that he
did not consider it an affront to hisdignity when one of hisemployeesdid so. He added that he had
never given instructions to his employees not to volunteer information to external auditors. TR
1891, 1892.

Mr. Whitetestified that he had never talked to Mr. High about his contact with DOE or about
testifying in any proceedings. Each time Mr. High had chosen to exercise hisright, Mr. High had
informed him and on one occasion had even given him acopy of the letter he had written to DOE.
Mr. White testified that on one occason Mr. High understood his immediate supervisor, John
Woods, as representing that he had to use the chain of command. Mr. High told a DOE safety
representative that he, as per his supervisor, could not speak to him. Mr. White testified that Mr.
Woods spoke with Mr. High stating that what Mr. High understood was not what Mr. Woods
intended to communicate. Mr. White stated that he knew that Mr. High ultimately spoke to the
DOE investigator because he received a DOE issued report. Mr. Whitetestified that Mr. High and
Mr. Woods got into an “e-mail war” about the DOE incident. He stated that he personally could
not recall the specific contents of the communications. Mr. White testified that a number of Mr.
Wood' s subordinates by-passed Mr. Woods and came directly to him and Mr. Woods did not
complain of the employee’sactions. TR 1894-1900, 1904, 1905.

Mr. White testified that he could not recall any documents or memoranda using the terms
attitude adjustment. Mr. White stated that, to his knowledge, no subordinate of his had been told
that they needed an attitude adjustment. He remarked that Mr. High may havetold Mr. Woods that
he needed an attitude adjustment. Mr. White stated that he had heard references made to the fact
that Mr. Glenn had a hostile attitude in dealing with other personnel. TR 1900-1902.

Mr. White testified that there are rad time requirements to enter and exit K-25. Mr. White
explained that rad time is short for radiation control and health physics mandated that protective
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clothing, shoescuffsanda lab coatbe worn in the K-25 building®® Mr. White testified that if a
securitypersonwentinto the building hewould be required to wear the protectigithingunless
hewasrespondindgo anemergencyr breachof security. Mr. White stated that, to his knowledge,
therehadbeenno securitybreache# theK-25 building. Mr. White testified that the radcon rules
hadbeenchangedn 1989-199Gime periodto expandheareagequiringprotectiveclothing. Mr.

White statedhathedid notrecallanyspecificsafetymeetingghatwerededicatedo radconissues,
butadmittedthateverytwo yearsemployee$adG.E.T.trainingthatincludedradconandradiation
training. Mr. White testified that the question as to whether there was anything in the buildings that
couldendangeemployeesvasveryrecentlyaskedasapartof aprojectthatis ongoingin theK-25
building regardingthe removalof someequipment. Mr. White stated that the operators cutting
through pipe that contained uranium residue in oxide form were dressed in rad clothing and wore
respirators. This prompted security employees to inquire why they were not instructed to wear
respiratoralso. Mr. White stated that the employee union actually raised the issue and was told that
the safetywork permit mandated that the operators wear the protective garb because they were
directlyoverthepipe. The protective force people were some distance away and, therefore, did not
needheprotection.Mr. White testified that he did not know who developed the safety work permit
or whethertherewerefederalguidelinesor regulations concerning the issue. He explained that
previouslyall employees wore dosimeters which gauged expdsuegliation,but within thelast
yearthemandatevaschangedo limit theuse to those who worked specifiedareas.Mr. White
statedhataccordingothedosimetersoonein hisgroupwasexposedo radiation. TR 1909-1910,
1912-1918, 1994, 1995.

Mr. White testifiedthattheoutsideauditswerenotresentedsDr. Trivelpiecestatedn his
Stateof theLabaddressnanyyearsago. He opined that it was“ extremely healthy” to have outside
people conduct audits and identify areas needing improvement. TR 1925.

Mr. White admitted that he was aware of a series of newspaper articles critical of the way
things were being managed at Oak Ridge and expressing concern about whether the popul ation was
being adequately protected from any contamination present at the site. Mr. White admitted that he
was aware, only in passing, that there were citizens groups concerned about environmental issues.
Mr. White admitted that he was aware that people were concerned that their illnesses were
attributable, in part or in whole, to operations at the plant. Hetestified that he was not aware of a
specific NIOSH investigation, but did have* passingknowledge” that sampleshad been taken at Oak
Ridge concerning pollutantsor contaminants. Mr. Whiteadmitted that he was aware of a September
1997 DOE audit of safety and health at K-25 that was very critical. Mr. White stated that he had
no personal knowledge that the DOE Office of Oversight had raised concerns about the condition
of the buildings at K-25. Mr. White testified that he was aware that various groups made annual
inspectionsto look at “different things” at thesite. Mr. White admitted that LMES had consistently
failed in self-assessment over time and that this was a problem that LMES had just recently been

“Mr. White testified that the protective clothing was not allotted to specific individuals, but
was available for general use. However, the respirators were sealed and used by only one person.
TR 1911.
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able to fix. TR 1930-1934, 1984.

Mr. White testifiedthathedid not know whetheror not everyonenvolved in the layofiof
Mr. Coxknewaboutthecitizensgroupandtheir concerngibouttheenvironmentandhealthin Oak
Ridge. Mr. White stated that he had not heard of The Exposed or the Coalition for a Healthy
Environmenin 1996. Mr. White testified that he did know that groups were being formed because
therewere someillnesses put statedthat he was not awarethat employeef Oak Ridge were
included. Mr. Whitetestified that he did not know that Mr. Cox’ swifewasill, although he had met
her on one occasion and was aware that she employed by LMES at K-25. Mr. White testified that
he read a newspaper article, after the termination notices were distributed, that included a picture
of Mr. and Mrs. Cox on the front page of the paper. Mr. White testified that there were other
newspaper articlesthat he skimmed that referenced the controversy, but they did not reference Mr.
or Mrs. Cox. Mr. Whitetestified that, at the time of the RIF, he and other managersinvolved in the
decision had no ideathat Mr. Cox wasinvolved in the health issues. Mr. White stated that he first
learned of Mr. Cox’ sinvolvement after the RIFswereissued when Mr. Stiversreferenced an article
in the News Sentinel which included afront page photo of the Coxes. Mr. White testified that he
then read the article which stated that Mrs. Cox wasill and believed that the iliness was associated
with K-25. Mr. Whitetestified that, to hisknowledge, employees environmental concerns had no
part in the decisions as to who would be laid off. TR 1936-1938, 1949, 1952, 1964, 1965, 1992.

Mr. White testified that Brenda Tilley, manager of the security operations at K-25, went to
sitemanagement on the day Mr. Cox was given the RIF noticeto advisethat Mrs. Cox also had been
laid off. Mr. White stated that Ms. Tilley opined that it was tragic that this kind of thing was
happening. Hetestified that he did not pursuetheissueasMs. Tilley informed him at a subsequent
staff meeting that the layoff of Mrs. Cox would have no bearing on Mr. Cox’ slayoff and there was
no action that could be taken. Mr. White testified that he did not receive e-mails or have
conversations relating to the dual layoffs. TR 1955, 1956, 1958, 1959.

Mr. White testified that in August 1996 Mr. Cox was considered a K-25 employee, but was
grouped with like positions at Y-12 for purposes of the layoff because the positions were
transferable. Mr. White stated that captains and lieutenants were not grouped together because they
were on different payrolls and it is necessary to stay within payrollsin determining layoffs. Mr.
White testified that Mr. Cox was not allowed to revert to lieutenant because no bumping was
permitted. Mr. White admitted that an individua was promoted shortly before the layoffs. Mr.
White testified that he learned of the budget cuts“ sometimein the summer.” Heremarked that he
had not been involved in any prior layoffs. Mr. White testified that he thought that two other
captains, Joe Mincey and Bill Ferrer, were laid off at the same time Mr. Cox was laid off. Mr.
White testified that neither division directors nor upper management were laid off during the RIF.
He added that employees who were laid off were offered and encouraged to use the company’s
career center. TR 1960-1962, 1988.

Mr. Whitetestified that in reviewing thelist of administrative captainsthat wasprepared for
the peer review related to the RIF it was determined that Mr. Hill wasnot eligibletobeRIFed. Mr.
Kesterson, Mr. Watkin, and Mr. Cody, all held in high aregard, were determined to be eligible.
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Mr. Phillips, Mr. Fouse, and Mr. Lawson were eligible and Mr. Mincey was not eligjibldr.
Whiteadmittedhatbecausadministrativecaptaingravegreatmobility theydid notlook atspecific
duties. Mr. White stated that, after the second RIF, there were five captains remaining including
thosethat could not be RIFed at that point. Mr. White testified that Lee Lawson, one of the
remainingadministrativeeaptainswasasgoodof aprocedurevriter asMr. Cox. Mr. White stated
thatMr. Coxcouldnotbeusedn anarmedcapacitywhereadessrsPhillips,FouseCody,Watkin,
and Lawson could have been. Mr. WhstifiedthatMr. Cox could haveapplied for a medical
waiverto bearmed butawaiverhadto beinitiatedby theemployeeandMr. Coxhadnotdoneso.

He remarked that he was aware that waivers were granted, bab kadwledgeof the company
ever specifically suggesting to an employleat he pursue a waiver. Mr. White testified that Mr.
Cox’s medical restriction did not indicate specifically that he could not carry a gun, but was
interpreted as such by Sam Thompson. Mr. White admitted that only those captains whose jobs
mandated it carried agun. Mr. White stated that he did not believe aprior felony conviction would

be considered in determining aRIF. TR 1969-1971, 1981, 1982, 1990, 1991, 1995-1999.

Mr. White testified that T.J. Kesterson was the individual who had filed a whistleblower
complaint that was currently pending inthe Sixth Circuit Court of Appeals. Mr. White admitted that
in 1991 or 1992 hehad Mr. K esterson remove application software that was|icensed to the company
from a computer that had been seized as evidence in a case where an employee was arrested for
“child crimes” Mr. White stated that prior to that incident, LMES was taken to task by an
association of software manufacturersfor permitting unauthorized copies of copyrighted software
to be installed on more computers than was contracted. Mr. White admitted that he, without
contacting the district attorney first, had Mr. Kesterson go to the sheriff’ s department where hewas
formerly employed to try to get the software removed. Mr. White stated that Mr. Kesterson was
given physical access to the computer by one without authority to do so. Mr. White testified that
theincident was mentioned in Mr. Kesterson’s complaint to DOE and he himself was named in the
body of the complaint. He added that he was severely chastised by the director of what is now
protective services, Jack Archer. Mr. White recalled that the Coxes were not mentioned in the
software. TR 1972-1978, 1994.

John Blair Woods

John Blair Woods, security operations support manager, testified that his department’s
responsibility isto provide support to the security operations sectors at al three LMES sites. Mr.
Woods stated that hisfunctionsincluded crime prevention, 0ss prevention, investigations, fitness,
staff, and logistical support. Mr. Woods testified that he currently is acting manager of the
protective systems department which provides the expertise on such things as intrusion detection
systemsand perimeter intrusion. Mr. Woods testified that there was a supervisory chain at LMES,
but that he would not designate a*“chain of command.” TR 2040, 2041, 2043.

Mr. Woods testified that David High, the fitness staff coordinator, reports directly to him.

*Mr. Mincey was laid off in the next RIF. TR 1971.



60

Mr. WoodsstatedhatMr. Highis in chargeof providing physicalfitnesssupporto the protective
force chiefs and to the secteecuritymanagers.He testified that Mr. High did express concerns
thatsomeindividualsshoulddo more exercising. He acknowledged that he was aware that Mr.
High did aDOE safetyconcernputcouldnotrecalltheexactcontentf theconcern.He admitted
thathe saidthatMr. High was not a team player as he (Mfoods)felt thata teamplayeris one

who works with everyoneinvolved in issue to try and come to an appropriate resolution. Mr.
Woods stated that because Mr. High habgativeapproactio dealingwith theproblems, it was
building a wall betweenhim andthe protectiveforce. He remarked that Mr. High could only
resolvetheproblems if therevasaneffort to work asateamwhich Mr. High' s negative approach
precluded. TR 2044-2046.

Mr. Woods admitted that he did send Mr. High ane-mail opining that Mr. High had stepped
over theline. He then spoke with Mr. High and counseled him to report problems directly to him
(Mr. Woods). Mr. Woods stated that hedid not tell Mr. High he could not go to DOE, but reminded
him that they had previously agreed to give the supervisory chain an opportunity to work before
going to DOE becausethe supervisors have the responsibility to resolve problems. TR 2046, 2047.

Mr. Woods admitted that in the same e-mail he cautioned Mr High not to communicate
directly with anyone at DOE without providing prior notice. Mr. Woods testified that he
subsequently clarified the directive explaining to Mr. High that if a DOE investigator asked him a
guestion he could certainly answer the question, but then, because he was a member of LMES who
isproviding contractual support, he should report the contact to the supervisory chain. Mr. Woods
stated that knowledge of the discourse would allow the organization to work in concert rather than
at cross purposes. TR 2047, 2048.

Mr. Woods admitted that he had told Mr. High that he could answer an outside auditor’s
questions, but added that the presence of an auditor did not give him “licenseto talk about anything
and everything that goesoninthe organization.” Mr. Woodsadmitted that he had expressed concern
to Mr. High about asking a question relative to timing qualification runs. Mr. Woods stated that
qualification runs were extremely important to the uniformed force because failure to qualify isa
basis for termination. Mr. Woods stated that an “arbitrary decision” to measure the individua to
1,000th of a second instead of 10ths of a second did a disservice to the uniformed force by
eliminating qualified people. Mr. Woodstestified that Mr. High questioned the DOE auditor on that
point. Mr. Woods explained that his concern wasthat if Mr. High needed clarification on theissue,
he should have addressed it through the supervisory chain to DOE. Mr. Woods testified that Mr.
High should have addressed his concern when the policy was changed, rather than waiting weeks or
months until an auditor came. TR 2048-2050.

Mr. Woodsttestified that he did not have a problem with Mr. High going to DOE as he had
aright to do, although he expected Mr. High to follow the agreed upon format before going. Mr.
Woods stated that he had informed Mr. High that he “ stepped over thelinewith your document sent
directly to Hank Wunschel (DOE safeguard and security representative to the Y-12 plant) without
notification or copies sent to your chain of command.” Mr. Woods testified that his supervisor Mr.
White told him that he could have done a better job of writing the e-mail, and Mr. Woods told him
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thathewouldtalk to Mr. High concerningvhathemeanto say. Mr. Woods added that since then
heandMr. High haveworkedhardtrying to improvetheirinteractionsaandprogres$iasbeenmade.
TR 2051, 2055, 2057, 2070.

Mr. Woodstestifiedthathewasinvolvedin theterminationof Mr. Coxbutdid notseleciMr.
Coxpersefor termination.He explained that although Mr. Cox reported to security at K-25, he was
paidby thecentraladministrativebudget. He stated that of the unarmed administrative officers who
were assignetb him, approximatelyfive werequalified to be armed. Mr. Woods testified that in
July or Augustof 1996, his supervisotinformed him thatbecausef the budgetaryreductionshe
would haveto reduceghenumberof administrativgpersonneby aboutc0%. He added that he, after
a discussiorwith PeterWhite, Brenda Tilley, Bruce Hunter, and Mike Bradshaw, identified and
recommendegbositionsto be eliminatedby prioritizing them. Mr. Woods testified that in his
discussions with Brenda Tilleyt,was found that of the three central support people who provided
supportatK-25, themostcritical wasthearmorer pextthevehicle/buildingmaintenancefficer, and
leastcritical wastheprocedurewvriter. He remarked that the layoffs were strictly based on position,
individual skillswerenotconsidered.Mr. Woods stated that he did not recall sending or receiving
e-mailsrelativeto Mr. Cox’ slayoff. Mr. Woodstestified that the layoff decision wasmade at levels
above him and that it was probably Butch Clementswho recommended that Mr. Cox belaid off. He
stated that Billy Greeley, staffing specialist for protective services, came to him with the list of
administrative captains being considered for layoffs and asked that he validate that he had personnel
under him on thelist and that it was appropriate for them to be included. Mr. Woods stated that he
did recal telling Mr. Cox, when the incentive task order task team (ITO) supervised by George
Cobham was winding down, that K-25 requested that he return. He explained that there was not
enough work remaining for the I TO and he, BrendaTilley, and George Cobham agreed that Mr. Cox
could provide more support for Ms. Tilley than for the ITO. Mr. Woods stated that he had worked
on projectswith Mr. Cox. TR 2057, 2063-2068, 2071-2075.

Mr. Woodstestified that threeprocedurewriterswerereturned to their original locations. Mr.
Woods stated that none of the three was singled out for return as it was the position, not the
employee, that was being returned. Mr. Woods testified that absenteeism was a factor at al the
locations and the burden is on the supervisorsto monitor the attendance. Mr. Woods stated that this
was not a primary function and consumed approximately 5% to 10% of the supervisorstime. He
added that he knew of no employee whose full time duty it wasto monitor attendance. Mr. Woods
admitted that there may have been a lieutenant who was solely responsible for monitoring
absenteeism among the Pro Force prior to his assuming responsibility on May 1, 1996. TR 2075-
2079.

James A. Thompson

James Thompson, a Y-12 senior staff engineer, worked for LMES since 1991 and |eft the
maintenance division when hereceived aRIF noticein November of 1996. Mr. Thompson testified
that when he was RIFed he bid on two different jobs and ultimately was hired by the waste
management divison. Mr. Thompson stated that he became Mrs. Cox’s supervisor when the
reorgani zation of the maintenance division took placein February of 1996. Mr. Thompson testified
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thatwhenMrs. Coxbecamdacility manageoverthelaundry,thechangenousesandtherespirator

shop therewasonly oneotherfacility operationspecialisivorkingfor him. He added that the other
specialist was Dennis Bolton, a facility manager for the K-1401 facility maintenance fabrication
shop. Mr. Thompson testified that Mr. Bolton had more company service than Mrs. Cox and the
difference in their responsibilitiaglatedto the complexityof their jobs. He explained that Mrs.

Cox’ sposition did not require extensive knowledge of the equipment in the laundry or the respirator

shop. However, Mr. Bolton supervised the foot machine, carpenter, and welding shops which had
equipment which required expertise and knowledge. Mr. Thompson testified that Mrs. Cox worked

for him for only two weeks before being identified for the RIF on February 23. Mr. Thompson
admitted that hetold the DOL investigator that Mrs. Cox wasselectedfor RIFin April. Heexplained

that his recommendation was made on February 23, but the official selection by Mr. Dalton took

place in April when Mr. Dalton made his submission to the human relations department. Mr.
Thompson testified that the notifications went out about 3 days after approval by the RIF Review

Board. Mr. Thompson stated that he did not read Mrs. Cox’ s personnel file when he selected her for

the RIF

because her performance was not in question. Mr. Thompson testified that the functions that Mrs.

Cox was performing were eliminated and the laundry wasto be outsourced. TR 2343-2347, 2378-

2381, 2438-2440; CX-110.

Mr. Thompson testified that he first became aware of the 1996 anticipated RIF in ameeting
inMr. Dalton’ soffice, themaintenancedivision manager, on February 22 when the supervisorswere
asked to review their staffs and decide which positions could be eliminated.* Mr. Thompson stated
that, after reviewing his organization, on February 23 he recommended to Mr. Dalton that three
salaried positions could be eliminated including the one held by Mrs. Cox. Mr. Thompson testified
that after discussing the recommendations with Mr. Dalton, the list was affirmed. He stated that he
did not discuss his recommendations with anyone other than Mr. Dalton. Mr. Thompson testified
that inherent in his decision to eliminate Mrs. Cox’ s position was the fact that the laundry wasto be
outsourced in July 1996. Mr. Thompson stated that of thethreeindividualsidentified only two were
RIFed as the third came under the retirement exception. He added that the RIF was delayed. Mr.
Thompson testified that no one was transferred or hired to perform the duties of Mrs. Cox or Mr.
Schaefer, the other individual terminated. Their dutieswere assigned to supervisors. TR 2347-2352,
2360.

Mr. Thompson stated that he was not aware of any involvement on the part of Mr. Schaefer
in any of the environmental organizations. Mr. Thompson testified that to his knowledge Mr.
Schaefer had never complained to DOE or to any manager concerning safety practicesat Oak Ridge.
Mr. Thompson stated that Charles Sweet was the third employee identified for reduction. He was
terminated during a subsequent RIF. Mr. Thompson testified that he was not aware of any
involvement on Mr. Sweet’s part in any organization addressing health concerns at Oak Ridge nor
did heknow of any complaintsMr. Sweet madeto DOE or to management bypassing Mr. Thompson.
TR 2353.

>Mr. Dalton was supervised by Mr. Simon. TR 2348.
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Mr. Thompsortestifiedthathe becameawareof Mrs. Cox’s medical problems on May 1,
1996 when he was requested by the industrial hygiene department to schedule a meeting with her.
Mr. Thompson stated that he attended the meeting with Mrs. Cox and the health physics
representative from industrial hygiene. Mr. Thompson testified that in the meeting he reviewed the
resultsof Mrs. Cox’ stestsand medical reportsfinding an elevated level of cyanidewhich at that time
was from an unknown source. Mr. Thompson stated that subsequently he learned that Mrs. Cox
thought that her problems were related to her work. Industria hygiene then placed an air monitor
on Mrs. Cox to monitor her work area. TR 2353-2356.

Mr. Thompson testified that he attended a meeting, called by Fred Mynatt, of individuals
who felt they were exposed to contaminants at work. Mr. Thompson stated that he could not recall
the date, but knew that the meeting occurred after the session with Mrs. Cox and the industria
hygiene representative. This was the only meeting he attended that related to cyanide and was the
first time he learned of Mrs. Cox’sinvolvement in the Coalition for a Healthy Environment. The
meeting was called to address the actions Mr. Mynatt had taken relative to the cyanide problems.
Mr. Thompson stated that he was representing Mr. Dalton at the meeting held at the Eppler Center
in Oliver Springs, Tennessee. He did not recall seeing Mr. Conner at that meeting. Mr. Thompson
stated that he did not discusswith Mr. Dalton the assertions of Mrs. Cox that her medical problems
emanated from her work environment. Mr. Thompson testified that Mrs. Cox went out on short-term
sometimein November. Heremarked that he never felt any animosity towardsMrs. Cox. TR 2356-
2358, 2371, 2372, 2385, 2386.

Mr. Thompson testified that the RIF which included the employees designated in February
of 1996 was ultimately implemented in August of 1996. Mr. Thompson stated that he received the
layoff packages August 26, 1996 whereupon he notified Mr. Schaefer and Mrs. Cox. Mr. Thompson
testified that he has never discussed a RIF with an employee prior to learning that they were to be
officialy notified because it is company policy not to discuss possible terminations until the
reductions actually take place. Mr. Thompson testified that he himself had not been made aware of
histermination prior toreceiving official notification. Hestated that asMrs. Cox’ ssupervisor hewas
responsible for giving her the RIF notice. Mr. Thompson testified that he was instructed to call
employeesinto his office and present them with the notice. Those off for the day or on short-term
disability the day the notice was to be presented were to be called at home with a witness present.
At thetime Mrs. Cox was notified that her position was being abolished, Mr. Thompson stated that
he was not aware of any policy concerning whether individuals on short-term disability should be
RIFed. He added that he learned subsequently that those on short-term disability would be given a
notice and when released to return to work the termination became effective. Therefore, he did not
violate company policy in notifying Mrs. Cox of the RIF, but he was not aware of the proper
procedure until later. Mr. Thompson stated that going from short-term to long-term disability
proceedsirrespective of aRIF notice. Mr. Thompson testified that Mrs. Cox was currently in long-
term status and would be terminated when released to return to work. TR 2358, 2359, 2361, 2362,
2397, 2422, 2423.

Mr. Thompson testified that he understood that individuals at K-25 were sick, but did not
know the cause of theillnesses. He added that he had never heard Mr. Dalton comment on whether
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theclaimsof ilinesses related to employment at Oak Ridge were legitioratet. Mr. Thompson
statedhatMr. Daltonprovidedthe supervisorsvith informationabouttheresultsof investigations
duringstaffmeetingsHe addedhathebelievedVirs. Coxwasill. Mr. Thompson stated that he had
neverheardanyothermanagerpr anyonen anofficial position, make a statement suggesting that
the employees' illnesses were not related to working at Oak Ridge. TR 2362-2364.

Mr. Thompson testified that Randy Burnett, an engineering manager, wason the phone when
he called Mrs. Cox to advise of her termination. He admitted that he did inform Mrs. Cox that
someone else was on the line as a witness. He added that written company policy mandated that
there be a witness to the notification call. Mr. Thompson stated that a training tape was used to
educate the managers on the correct procedure for presentation of termination notices. Hetestified
that in the phone conversation he informed Mrs. Cox that she would receive a package by certified
mail which

should be signed and returned. Mr. Thompson stated that when Mrs. Cox did not sign and return the
documents within 10-15 days he called her and she then complied. TR 2430, 2432, 2433.

Mr. Thompson testified that when he notified Mrs. Cox of the termination sheinquired into
the cause. He explained that heinformed Mrs. Cox that her position was eliminated because of staff
cutsto reduce overhead. He added that it wasonly in a subsequent conversation that Mrs. Cox asked
if shewasbeing laid off because shewassick. Mr. Thompson stated that it was also in a subsequent
conversation that Mrs. Cox inquired if she could bump another supervisor. Heinformed Mrs. Cox
that bumping was not allowed for salaried supervisors. Subsequent to notifying Mrs. Cox of the
RIF, Mr. Thompson testified that he learned of her assertionsthat she had been placed in the position
to be RIFed. He stated that the fact that Mr. Cox was RIFed had no bearing on hisdecision to RIF
Mrs. Cox. Mr. Thompson stated that whether apersonisor isnot on disability the selection process
for aRIF isthe same. Mr. Thompson explained that the only differenceisat the end of the notice
period instead of being terminated they remain in the appropriate disability status. Mr. Thompson
stated that he did not know of any reason why Mrs. Cox’ s disability paymentswould be affected by
her selection for aRIF. TR 2364-2367, 2424, 2425, 2435.

Mr. Thompson testified that in February 1996 he had 15 salaried employeeswhich now has
been reduced to three. TR 2368.

Mr. Thompson testified that he met Mr. Cox on oneoccasion prior to the RIF when Mrs. Cox
was going on short-term disability and Mr. Cox came to the office to pick up papersfor her. Mr.
Thompson stated that he was aware that Mrs. Cox was married, but that he did not know that her
husband worked for the company. Mr. Thompson stated that there were no concerns or activities
related to Mr. Cox that affected the decision to RIF Mrs. Cox. He stated that he was not aware that
Mrs. Cox was involved in a group called the Coalition for a Healthy Environment (CHE) until he
went to ameeting held after the May 1 industrial hygienemeeting. It wasat thismeeting that hefirst
learned of the cyanide issues. Mr. Thompson testified that he learned of Mrs. Cox’ s involvement
long after her position was targeted for elimination February 23. TR 2369-2373.
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Mr. Thompson admitted that he did see Mrs. Cox on televisiorgitduiot recall what she
said, although he was aware that it related to the cyanide issues. He added that he could not recall
thedate butthatit wasafterMay. Mr. Thompson testified that he could not recall joking with Mrs.
Cox and using the words “publicity” or “movie stars’ relative to her being on the news. Mr.
Thompson admitted that he told a Department of Labor (DOL ) investigator that nothing about Mrs.
Cox’s health, and nothing about the publicity, had anything to do with her reduction. TR 2387-
2389, 2392.

Mr. Thompson testified that he first learned that the positions he had recommended for
elimination were to be followed when Mr. Dalton sent aletter to the human relations department in
early March including the recommendations with an order to proceed. Mr. Thompson stated that he
was shown the letter by Mr. Dalton’s administrative assistant. TR 2406, 2407; CX-114.

Mr. Thompson testified that adocument which comparesall employeesin acompetitive area
relative to time in grade, time in job, performance, and age was filled out by the administrative
assistant to Mr. Dalton. Mr. Thompson stated that this document lists all of the factors that go into
thefinal decision by the RIF Review Board. He explained that, although Mr. Bolton was not RIFed
at the same time as Mrs. Cox, his name was on the same form because take all the comparable
positions in the division are placed in the same comparison group. Mr. Thompson stated that this
form dated April 15, 1996 without a signature by the RIF Review Board chair indicated that the
recommendation concerning Mrs. Cox had gone to them in April. Mr. Thompson stated that a
subsequent document wasthe sameform after review by the RIF Review Board which then included
the signature of the board’s chair. TR 2407-2409; CX-115, CX-116, CX-114.

Mr. Thompson testified that when he received amedical incident report he discussed it with
the employee and, if the safety department was not conducting an investigation, he would conduct
his own investigation with the employee to determine what happened and if anything could be done
to keep it from reoccurring. Mr. Thompson stated that he did not receive a call from the company
nurse when amedical incident report wasfiled unlessthere were restrictions that then applied to the
employee. Mr. Thompson stated that he did not know whether Mrs. Cox filed a medical incident
report. TR 2410-2411, 2414.

Mr. Thompson testified that he received and distributed information on the cyanideissuethat
was provided by Mr. Daton in his staff meetings. He stated that the information included the
numbers of people expressing concerns. TR 2415, 2416.

Mr. Thompson testified that he questioned a document which was presented to him by an
employee who stated that it came from John Stewart. Mr. Thompson stated that the employee
expressed an opinion that he had some of the problems referred to in the document. Mr. Thompson
stated he did ultimately distribute the document after Mr. Stewart validated it. Mr. Thompson
testified that he tried to distribute only information that came through the management chain. TR
2418, 2419.

Mr. Thompson testified that the laundry which Mrs. Cox supervised was susceptible to



66

radiationcontaminatiomecausé cleaneadontaminatedlothing. He explained that there were areas

in thelaundrythatwerepostedascontaminateavhichnecessitatednti-contaminatiorlothing. Mr.
Thompsontestified that the area is monitored by health physics radcon technicians to determine
contamination levels and requirements for protection. Mr. Thompson stated thed et heard

that DOE thought that the monitoring was inadequate. TR 2382, 2383.

Mr. Thompsortestifiedthattherewasnotimethathewasoff theLMES payrollbetweerhis
being RIFedin maintenancendassuminga positionwith the wastemanagement division. He
explained that he bid aime positionby submittinga copy of his resume to the selecting manager.
Mr. Thompson testified that Mr. Dalton did not notify him of the position, but did write a
recommendatiowhenrequestedHe added that he would have given Mrs. Cox a recommendation
if shehadrequestedne. Mr. Thompson testified that to his knowledge Mrs. Cox had not bid on any
position after her RIfotification. Mr. Thompson stated that one could learn of open positions at
the plant by postingswhich could be copiedfor someonevho wasout. The internet site “Inside
Energy Systems’ could also be accessed to identify open positions. In addition, one who was out
could call the plant and receive information on the job openings. TR 2428, 2429, 2443-2445.

James Stanley Dalton

James Dalton, manager of the maintenance division, hasworked for LMESfor 29 years. Mr.
Dalton stated that he has been in the maintenance division since February 1, 1994. TR 2453.

Mr. Dalton testified that Mrs. Cox, one of the maintenance supervisors, was placed on
decision making leave, a disciplinary action, in the late summer or early fall of 1994. Mr. Dalton
explained that this action was taken because Mrs. Cox violated company procedure when she
removed some business sensitive salary data from her supervisor’s desk and distributed it to her
peers. He stated that Mrs. Cox came to speak to him after she received the disciplinary action, and
told him that things were happening and people were saying things about her becausethey found out
about the action. Mr. Dalton testified that he recommended that she speak to the Affirmative Action
and Equal Employment Opportunity (AAEEQ) representative. Mr. Dalton stated that hedid not have
a conversation with Mack Wilson or anyone else concerning the disciplinary action. Hetold Mrs.
Cox that people often “put two and two together and come up with the right answer.” Mr. Dalton
stated that the fact of the disciplinary leave and the fact that she spoke to him concerning it did not
effect the decision to RIF her. Mr. Dalton testified that the record of the disciplinary action would
have been retained in her filefor ayear and then destroyed. Mr. Dalton stated that Mrs. Cox spoke
to him prior to her disciplinary action when sheand her supervisor were having someproblems. TR
2453-2455, 2592-2594, 2621, 2622.

Mr. Dalton testified that from the time he became division manager in 1994, and through
1995, he was aware that Mrs. Cox was absent because her husband was ill, some of her family
members passed away, her son had problems, and for personal matters. Mr. Dalton stated that any
personal leave beyond 80 hours ayears had to have special approval if the employeewasto be paid
for thetime. Headded that hedid request payment for an additional 40 hoursfrom thevice president
and approved adonation of vacation time by other employeesfor Mrs. Cox. Mr. Dalton testified that
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hehadto initiate andsignall request$or suchdonations.He stated that the time Mrs. Cox took off
to attend to family problems was not a factor in the RIF division. TR 2456-2458, 2426.

Mr. Daltontestifiedthat he submitted a promotion application for Mrs. @orarly 1995,
and shewaspromotedfrom a laundry supervisor to a facility operations specialist. Mr. Dalton
testifiedthat as afacility speciaist Mrs. Cox’s duties required her to supervise the basic upkeep of
the building. Mr. Dalton stated that prior to the establishment of the position of facility speciaistin
1992 asupervisor generally was appointed to be responsiblefor the buildings. TR 2456, 2459, 2460.

Mr. Dalton testified that in mid to late February of 1996, the issue of reduction within the
maintenance division of K-25 arose. Mr. Dalton stated that at that time the site manager, Harold
Conner, called his staff together and informed them that because of DOE budget cuts a self-
evaluation of each division had to be made looking at positions that could be eliminated that would
least impact the operations of the site. Mr. Dalton testified that he met with his department
managers, explained the charge, and asked that they identify positions to be reduced using the
company guidelines. He stated that Mrs. Cox’s name was included in alist to be RIFed by Mr.
Thompson. He added that hetold his staff that they would meet againin aday or two and formul ate
alist for the RIF from the positions identified in each area. Mr. Dalton testified that when they
reconvened everyone in the group looked at all the recommendations for reduction. He explained
that the form for the self-assessment included the function or position identified as a potentia
candidate for downsizing, the incumbent’s name, the workload, and the estimated cost savings of
eliminating the position. Mr. Dalton stated that the document, which was developed by his office,
was dated March 4, 1996. He added that Mrs. Cox was identified in the document. Mr. Dalton
stated that adocument dated April 15, 1996, which identified 83 potential candidatesfor elimination
from the maintenance division, was prepared with the help of hisdepartment managers. Mr. Dalton
testified that there was no discussion concerning Mrs. Cox that was any different from any other
employeeto be RIFed. He explained that he received notice from Harold Conner in April or early
May that the layoff would not occur that spring at K-25 because DOE was adjusting funding and
everything wason hold. TR 2462-2469, 2577, 2614; CX-116, RX-7.

Mr. Dalton testified that the issue of layoffsarosein late July or August of 1996 when Harold
Conner notified him that they were to proceed. He stated that at that time the list submitted in the
spring was downsized because some money had been found. Thelist wasthen submitted through
the human resources representative to the RIF Review Board which had the authority to recommend
changesto thelist. Mr. Dalton testified that peer comparison sheets were prepared for employees
performing similar jobs and were reviewed by the Review Board looking at criteriasuch astimein
grade, company service, and performance appraisals. He stated that the chairman of the Review
Board was Cleve Jones, the director of human resources, and the board included Hernistine Every,
the human resource representative for protective services, someone from labor relations, probably
Sandy Davis; Walt Ghoston from the Affirmative Action Equal Opportunity group; Horace Norman
from central staffing group; and one or two othersthat he could not recall. Mr. Dalton testified that
no one dissented to the selection of Mrs. Cox’ s position or Mrs. Cox as an individua for removal.
He added that all members of the Review Board were required to sign the sheet. In referring to the
comparison sheet listing Mrs. Cox and Mr. Bolton, Mr. Dalton testified that the date at the upper
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right hand corner August 6, 1996 wae dateit was prepared and signed by him before it went to
theReviewBoard. He explained that the next review board, a much smaller board which reviewed
thelayoffswithin two weeksof thefirst board waschairedoy MackWilsonvice-presidendf human
relationsandincludeda representativef thelegaldepartmentHernistineEvery,andhimself. Mr.

Dalton statedthat he could not recall any discussion concerning the elimination of Mrs. Cox’s
position or Mrs. Cox personally. Mr. Dalton testified that approval of the selectionsfor layoff was

shown by signing the comparison sheet. Mr. Dalton stated that the final review was made by the
president of the company. Mr. Dalton testified that he was aware that Mrs. Cox was on short-term
disability at thistime, but that it did not affect the process of selection for the RIF. TR 2469-2478,
2480-2482, 2494; RX-8, CX-114.

Mr. Daltontestified that Mrs. Cox wasaconsistent constantly meets (CM) performer whereas
Mr. Bolton had one CM and two distinguished services (DS). Mr. Dalton stated that DS is the
highest performance rating at LMES whereas CM is about the averagerating.>> Mr. Dalton testified
that Mr. Bolton, alevel six facility speciaist, had twenty-one years of company service and Mrs.
Cox, alevel three facility specialist, had nineteen years. Mr. Dalton stated that Mr. Bolton was
responsible for the K-1401 building which was a large machine maintenance building with sheet
metal, machine, carpenter, and weld shops within it. Mr. Dalton testified that Mrs. Cox was
responsible for the smaller buildings 1008A, B, C, and probably D which were primarily change
buildings with a couple of maintenance shops included. Mr. Dalton stated that there was
considerably moreresponsibility in Mr. Bolton’ sarea as machinery, heating and ventilating systems
wereinvolved. Mr. Daton testified that he did not feel that Mr. Bolton and Mrs. Cox were equally
qualified becausethey did not have the sametraining and Mr. Bolton worked asa“ craft supervisor”
and had more experience in the building itself. TR 2478-2480, 2618, 2619.

Mr. Dalton testified that he received word that the individuals selected for RIF were to be
notified approximately two weeks after the second review board met. He stated that therewasaone
hour training session on how to contact employees and present their RIF notices. He added that it
was somewhere in that time frame that he was informed that those over fifty with ten years of
company service could not be included in the August RIF. Mr. Dalton stated that Mr. Bolton was
over fifty and Mrs. Cox wasunder fifty. Mr. Dalton testified that the division managerswere given
packages of letters addressed to each individual to be noticed. He stated that he did not recall
bumping ever being used in the salaried ranks. TR 2482-2485.

Mr. Dalton testified that he first learned of Mrs. Cox’ s belief that an occupational exposure
was affecting her health when she called him after receiving her layoff notice, and inquired if shewas
laid off because of her involvement in the cyanide group. Mr. Dalton stated that her involvement in
the group and her claim of exposure had nothing to do with her RIF. He acknowledged that he knew
Mr. Cox , but that nothing Mr. Dalton or Mr. Cox said or did had anything to do with Mrs. Cox being
RIFed. He stated that he did not know of any involvement by Mr. Cox in any of the cyanide groups
until after the RIF notices were distributed. He added that he had no occasion to discuss anything

>Mr. Dalton testified that there is a step between CM and DS called consistently exceeds
(CX). TR 2478.
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about Mr. Cox’ s employment with him before August 26, 1996. TR 2485, 2486, 2491, 2492.

Mr. Dalton testified that he supervised the laundry which cleaned contaminated and
uncontaminated clothing separately. Mr. Dalton testified that the clothing would betested by health
physics personnel and, if it did not exceed certain limits, it was alowed to be used in contaminated
areas. Mr. Dalton stated that |aundry personnel wore protective garments as mandated by the health
physicstechni cianswhich couldinclude shoe scuffs, aprons, and gloves. Heacknowledged that there
was no determination made asto thelevel of contamination before the clothing reached the laundry.

Hestated that individual swererequired to monitor themselvesand their clothing at boundary control
stations. TR 2486-2490.

Mr. Dalton testified that at the end of 1994 he had approximately 617 peoplein hisdivision
and now had only 316. TR 2518-25.

Mr. Dalton testified that the fact that Mrs. Cox was on short-term disability had no effect on
her RIF notice. Mr. Dalton stated that a memorandum received in December was smply a
notification that Mrs. Cox was going from short-term to long-term disability which had no effect on
her RIF notice which would not beimplemented until shewasremoved from the long-term disability
category. He stated that the letter informing Mrs. Cox that she was going from short-term to long
term disability was a standard letter. Mr. Dalton testified that company policy dictates that
employees be informed of a RIF as soon as possible even if they are on disability leave. He stated
that there was no difference in company policy when selecting an individual for aRIF because they
are on disability status. Mr. Dalton testified that he, his administrative assistant, and other
department managers knew that Mrs. Cox was on disability when they discussed her RIF. TR 2522-
2525, 2530-2532, 2534-2443; CX-262.

Mr. Dalton testified that there is a placement office onsite to assist displaced workers. He
stated that he would not directly assist Mrs. Cox in finding a new job, but would write a
recommendation for her if she sought employment with another company. TR 2546.

Mr. Dalton testified that the only cyanide meeting he attended was one held by the site
manager in March of 1997 which all employeeshad an opportunity to attend. Mr. Dalton stated that
the two video cameras in the auditorium where the meeting was held have been in place for about
15 years. TR 2548-2550.

Mr. Dalton testified that he had never discussed the cyanide issue privately with Harold
Conner, but that theissue of employee concern about cyanide exposure had arisen infrequently at the
daily meetings of about 30 managerswhich Mr. Conner conducted. Hestated that he never discussed
Mrs. Cox’s participation in cyanide meetings with Mr. Conner. Mr. Dalton stated that he thought
the health and safety managers and the public relations managers spent alot of time on the cyanide
issue. TR 2626.

Mr. Dalton testified that the fact that some employees believed that the relining of the sewers
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at K-25 by Instituform, a subcontractorwascausingilinessesvasdiscussed at one or two of the
daily meetingsvith HaroldConner.Mr. Dalton admitted that the newspaper article on this issue was
anembarrassmemd LMES. He admitted that LMES did not like negative publicity any more than
anyothercompany.Mr. Dalton testified that a newspaper article about the testing for cyanide at K-
25 did not prompt him to inquire personally as he knleat issue was already being investigated.
He statedhathedid notdiscusghearticlewith othermanagersMr. Dalton testified that he did not
discussa newspapecolumnabouttheincinerator at K-25 with anyone at the site. He added that
employees werallowedto post newspaper articles on bulletin boards at the site even if they were
negativaowardLMES aslongastheywerenotrascisor sexistor thelike. Mr. Dalton admitted that

he hadreada newspapearticle concerningworkers being housed in a building at X-10 that was
contaminatedyutaddedhathehadnotworkedat X-10 andhadneverheardthesituationdiscussed.

Mr. Daltonadmittedthatthereweretimeswhenpeopleweremoveddueto concernraboutexposure

to contaminantsMr. Dalton testified that he had never heard any discussion about moving workers
from theK-25 sitebecausd wascontaminated. TR 2560-2571; CX-20, CX-21, CX-89, CX-254.

Mr. Daltonadmittecthatthelayoff of Mrs. Coxwasapprovediugust6, 1996 butaddedhat
it had been decided in February of 1996. Mr. Dalton admitted that the federal budget, and therefore
theLMES budgetjs notfinalizeduntil aroundAugust. He admitted that no review board was asked
to considetthelayoff of Mrs. Coxuntil August. Mr. Dalton admitted that as of August 6, 1996 there
werestill somestepsremainingbeforethefinal decision to RIF Mrs. Cox was made. Mr. Dalton
admitted that at previousneshehadplannedayoffs thatweredelayed. Mr. Dalton testified that
therewas nothing unusual about the RIF procedure involving Mrs. Cox. Mr. Dsitdedthatto
his knowledge the legal department reviewed all RIFs. TR 2573, 2574, 2584, 2589, 2591.

Mr. DaltontestifiedthathehadneverseenMrs. Coxontelevision. He added that he did not
recall hearing anything indirectly about Mrs. Cox appearing on television. TR 2596, 2597.

Mr. DaltontestifiedthatMrs. Coxmayhavecometo hisoffice to expresg€oncernsboutthe
laundryasshewasin his office severatimesto talk about‘things.” However, he stated that he did
not recall Mrs. Cox putting alogbook on his desk and requesting that he read portions. TR 2596,
2599.

Mr. Dalton testified that the layoff comparison form went from his department to the first
review board. Mr. Dalton stated that the layoff comparison form dated April 15, 1996 was prepared
early and referenced the scheduled layoff date as” to bedetermined” (TBD). Mr. Dalton testified that
sometime there are documents proposing layoffs with dates of “to be determined” when the
employees are still working. Mr. Dalton pointed out that the date on the document across from his
signature was April 15, 1996. Mr. Dalton testified that in contrast the comparison form dated with
the layoff date of October 11, 1996 was signed by the first review board. Mr. Dalton stated that he
did not know why there wasno block for the second review board to sign. Mr. Dalton testified that
because there was no place for the second review board to sign, someone wrote “OK” next to Mrs.
Cox’s name. Mr. Dalton stated once the actual layoffs took place, the paperwork for those not
actually RIFed in August was probably destroyed. Mr. Dalton testified that approximately 70 or 80
employeeswere selected for RIF in February of 1996 and about 30 received RIF noticesin August.
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TR 2605-2607, 2609-2611; CX-114, CX-115.

Mr. Daltontestifiedthatit is companypolicy to answerauditor’s questions truthfully and
honestly and not to get into a dialogue about the answers or volunteer anything. TR 2612, 2613.

Mr. Dalton testified that there were occasions when after a person received a RIF notice that
additional money was obtained and the RIF was withdrawn. He stated that he was not aware of the
mechanicsof such awithdrawal. Mr. Dalton testified that he was not aware that Mrs. Cox was ever
notified that her RIF was vacated. He explained that if a RIF was withdrawn the employee would
be notified in writing. Mr. Dalton testified that after he was RIFed Mr. Thompson found
employment elsewhere in the company, but this did not alter the fact that he was RIFed from the
maintenance department. Mr. Dalton stated Mr. Thompson received asixty day noticeand at theend
of the sixty days hetransferred to Y-12. Mr. Dalton thus left the K-25 payroll, but remained on the
LMES payroll. TR 2615-2617.

Mr. Dalton testified that aday or two after the RIF notices were issued, Brenda Tilley came
and inquired if he was aware that Mr. Cox had also received a RIF notice. Mr. Dalton advised Ms.
Tilley that he was not aware of that situation. He added that he and Ms. Tilley then informed Mr.
Conner of the dual layoff. Mr. Dalton stated that apparently someone raised the issue to Mr. Jones
and that precipitated hismemo to Mr. Wilson. Hetestified that hisofficewas contacted by Mr. Jones
and asked to provide background information and any other rel evant information concerning thedual
layoff. Mr. Dalton stated that he did not know who initiated the inquiry. TR 2631-2633.

BrendaTilley

BrendaTilley, security sector manager at K-25, testified that she had been employed at K-25
for about twenty years. Ms. Tilley testified that she has known Mr. Cox for about twelve yearsand
had been hisindirect supervisor from July 1996 until his termination in October 1996. She stated
sheknew Mr. Cox’ swifeworked in maintenance and on occasi on spoketo her when security needed
something from maintenance. TR 2634-2636.

Ms. Tilley testified that in October 1993 the protective serviceswas centralized and Mr. Cox
wastransferred tothe Y -12 plant to be an administrative captain. She added that subsequently under
areorganization plan in May 1996 some of the functions were returned to the sites. Ms. Tilley
testified that Mr. Cox was not to return to the site until October 1996 as he was working on a special
assignment, called an incentive task order (ITO). She stated that she told John Woods and George
Cobham that after Mr. Cox completed the ITO there would be work for him at K-25. Ms. Tilley
added that Mr. Cox’ s primary function, when he did return to K-25, was as a procedure writer. She
testified that Mr. Cox also worked on a new absentee program which consumed about ten percent
of histime and also helped in safety and QA. TR 2636-2639.

Ms. Tilley testified that the direction for a RIF came from Harold Conner, the site manager,
through Butch Clements, the division head, and her immediate supervisor, Peter White. Ms. Tilley
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statedthatalthoughshetold managementhatherdepartmentould not sustain any cuts, she was
forcedto determinavhichcutswouldhavetheleasimpactontheprotectiveforceorganization.Ms.

Tilley testified that she, Sam Thompson, Peter White,JtchWoodsdetermined that the loss of
theprocedurevriter would havetheleastimpact. Ms. Tilley stated that she was aware that Mr. Cox
held the positionof procedure writer and would be the one on the peer review list for possible
termination.Ms. Tilley testified that she was not involved in the process of selecting individuals for
layoff from the peer review group. Ms. Tilley stated that the positions of shift commander,
operation®fficer,vehicleandmaintenancefficer, schedulingfficer,andarmoremweredetermined

to be more essentiaMs. Tilley testifiedthatthe discussiongook place in late June through July.
When her list was finalized she contacted a staffing specialist thegabsitionsandthe namego
gothroughthepeerreview. She stated that after her decision was made on what positions could be
eliminatedthelist thenwentto thestaffingspecialistvhoparticipatedvith thedivisionmanageand
othersin thepeerreviews. Ms. Tilley testified that she was notified that Mr. Cox was t&bfeed

only adayor two beforehewasgivenhislayoff notice. She stated that she, Peter White, and Sam
ThompsorwerepresenivhenMr. Coxwasgivenhisnotice. Ms. Tilley added that Mr. White was

at her office for a meeting and asked if she would like him to stay because tlitsafiest layoff
noticeshedelivered. Ms. Tilley testified that when Mr. Cox received his notice he stated that his
wife alsohadbeenRIFed. She added that Mr. Cox asked several questions as to why he was chosen
for the RIF, why he could not be bumpedback to lieutenant, and what was the relevance of an
unarmedoositionto hisselectiorfor RIF. Ms. Tilley testified that not long after the layoff notices
weredistributed,Mr. Cox statedthathethought that the layoff was a way of getting back at Mrs.
Cox. Ms. Tilley added that she ultimately eliminated nine employees. TR 2639-2644, 2652, 2653,
2680-2682.

Ms. Tilley testifiedthat SamThompsornandPeter White both indicated thiiey werenot
awarethatMrs. Coxhadbeenlaid off. She added that she only became aware of Mrs. Cox’ slayoff
at the meeting with Mr. Cox. Ms. Tilley testified that she told Jm Dalton, Mrs. Cox’s division
manager, that she was going to speak with Mr. Conner to see if there was anything that could be
doneabout thedual layoff. Ms. Tilley stated that Mr. Conner told her that he was not aware that both
Coxeswere laid off, but that he would seeif anything could be done. Ms. Tilley testified that in a
subsequent conversation with Mr. Conner she was told that there was nothing that could be done
because of the budget cuts. She stated that she did not discern any desire to purposely include Mr.
Cox in the RIF nor did she know of any animustoward him. Ms. Tilley testified that initially she
was surprised by the layoff of Mr. Cox because of histenure, but later learned that the same thing
occurred all acrossK-25. TR 2647-2650.

Ms. Tilley testified that currently thereis not agreat need for procedures to be written, and
what isnecessary isdone asajoint process by herself, the chief, or one of the shift commanders. She
added that the absentee control function isalso currently ajoint effort . TR 2654, 2655.

Ms. Tilley testified that she could not be sure of when she first |earned that Mrs. Cox was
involved in agroup raising concerns about the K-25 plant and contamination. She added that it did
take place after Mr. Cox returned to K-25 and, therefore, after he was selected for the RIF. Ms.
Tilley testified that at some point after she learned that Mrs. Cox was involved in agroup raising



73

concerns, Mr. Cox told her that onetb&groupswantedhim to beamoderatoatameeting. Ms.

Tilley stated that her husband, who also works at K-25, was experiencing some of the same
symptomsas Mrs. Cox and shehaddiscussed in some detail the doctors and tests. Ms. Tilley
testified that her husbardnumerougestsdoneandalsospoketo doctorswho were at the K-25

site from Cincinnati, but no diagnosiswas ever made. She stated that her husband had never
expressed any concerns about

makingstatementthathismedicalproblemswvereassociatewith OakRidge. TR 2655-2658, 2672,
2673, 2683.

Ms. Tilley testifiedthatthe fact of employeesaisingconcernsabouttoxic exposure was
discusse@mong the managers. Ms. Tillggstifiedthatshehadheardthatsomemanagersat Oak
Ridge did not like employees to go outside the chain of command. Ms. Tilley stated that she had
cautionedBruce Hunter when he began work K-25 that the company had ardopepolicy and
thathecouldnot preventemployeesrom goingoutsidethe chainof command.She stated that she
cautionedMr. Hunterbecauséne hadcometo K-25 from the military and might not understand
LMES policiesandproceduresMs. Tilley stated that after she warned Mr. Hunter she was not aware
of his violating the policy. TR 2662, 2670-2672.

Ms. Tilley testifiedthatshedid remembeseeinghewspapearticlesconcerninghecyanide
issuesput did not rememberseeingthe Coxesmentionedn the articles. She stated that she did
remembeseeingaphotoof theCoxesn thenewspapeaftertheyleft theLMES payroll, butdid not
recall seeing any newspaper articles prior to the decision to RIF Mr. Cox. TR 2674, 2675.

Ms.Tilley testifiedthatshehadreceivedrainingonhowto notify employeesvhowerebeing
RIFed. She explained that the training did not distinguish between employees who were on disability
andthosewho wereworking. She stated that employees could not be removed from the payroll
while on disability, but could be notified of being selected for RIF. TR 2676, 2677.

Harold T. Conner, Jr.

Harold Conner vice presidenbf environmentamanagemerand enrichmenfiacilities for
LMES, testifiedthathe hasbeenemployedoy LMES for thirty-four years. Mr. Connestatedhat
his office is located at the K-25 site. He testified that in 1995 he first became aware that some
employeesvereclaiming illness due to exposure to cyanide when Sherrie Farver and Ann Orick to
discussedheir concern®nthisissue.Mr. Conner stated that he told Ms. Farver and Ms. Orick that
he would try to discover if there was a problem in their workplace by sampling and testing. He
testifiedthatseverathousandir, water,andsoil samplesveretakenandresultsshowechoevidence
of cyanideabovepermissibldimits. Mr. Conner stated that later samples were tested for other toxic
substancesuchasheavymetals. Mr. Conner explained that the industrial hygiene department
conductedhetests andthedatawasreviewedoy theUniversityof Alabama.Mr. Conner stated that
theUniversityof Alabamawvassuggestefly David Milan, thehealthandsafetyrepresentativatthe
site,becauséhatfacility knownto theindustrialhygienestaffandwasundercontracto LMES. Mr.
Connettestifiedthatthe close-outsessiorwith the Universitywasa public meeting. He added that
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the resultsof the testingwas public record. Mr. Conner testified that although the results were
negativefor cyanide Ms. FarverandMs. Orick continuedto haveconcerns.TR 2781, 2786-2791,
2798, 2799.

Mr. Connettestifiedthatin early1996thecompanythoughtit washandlingtheissuesaswell
and did not act on the K-25 employees’ request to get NIOSH involved in the study. Mr. Conner
admitted that upon request of the employees NIOSH came to the site and did its own testing. He
testified that he cooperated with NIOSH including setting up a team of people to work with the
NIOSH representative, Leo Blade, to assist him. Mr. Conner stated that employees were made
availableto speak with Mr. Blade and his staff. Mr. Conner admitted that the employeestook issue
with the conclusions of NIOSH that there were no impermissible levels of cyanide at K-25. He
stated that he thought the employees were disappointed with the report, and his concern was that
there was still no closure of the exposure issue. Mr. Conner stated that he had never heard anyone
in asupervisory position state that an excess of time or money was being spent to determine whether
there were pollutants at K-25. Mr. Conner stated that he had never heard any statement that the
claims of the employees lacked legitimacy. He added that no one would have made such comment
to him as everyone knew how committed he wasto finding out the condition of the site. TR 2799,
2800, 2803, 2868-2870.

Mr. Conner testified that the governor of Tennesseeappointed apanel to look into the cyanide
issue at K-25in May-June 1996. Dr. Frank Parker was appointed by the governor to lead the team
of expertsto evaluate the problem. He testified that the company was asked to provide awealth of
information and that he madetheinitial presentation to the panel. Mr. Conner stated that the panel’ s
meetings were public and allowed employees to express their concerns. He testified that a draft
report, not the final report, wasissued in early December of 1997. TR 2816-2818; RX-22.

Mr. Conner testified that the company provided employeeswith medical examinationsby two
physicians, Dr. Lockey chosen by the company and Dr. Byrd chosen by the employees. Mr. Conner
stated that no restraints were placed on the doctors. As of yet they had not submitted their final
report. He explained that the plan wasfor Drs. Lockey and Byrd to brief both the company and the
employees on the results. Mr. Conner admitted that there is employee frustration because Drs.
Lockey and Byrd have not yet submitted a report. Mr. Conner testified that he had never heard it
said in any meetings that the delay in the issuance of the findings of Drs. Lockey and Byrd wasto
extend the process so that the statute of limitationsrelated to the workers' claimswould expire. Mr.
Conner stated that, in addition, some employeeswere interviewed and examined by Dr. Edelman of
Vanderbilt University Medical Center. Mr. Conner testified that the results of Dr. Edelman’ stests
wereinconclusive. TR 2800, 2801, 2808, 2809, 2852, 2892.

Mr. Conner testified that NIOSH conducted a close-out meeting, which he attended, during
June or July 1996. Mr. Conner stated that there were several health and safety professionals in
attendance, aswas Dr. Mynatt. Mr. Conner testified that there were camerasat the meeting, but they
belonged to the television stationsin attendance. He stated that he has never seen a videotape of the
meeting. Mr. Conner testified that he knew both from his presence and, after reviewing the tape of
the meeting, the identity of those raising concerns. He admitted that at that time he was aready
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acquaintedvith manyof theemployeesvho hadexpressedoncernashehadestablishedcyanide
working group. Mr. Conner testified that after the results of the initial testing by industrial hygiene
andthe University of Alabamafound that the correcttestingmethodswere being usedbut that
proceduregould beimproved,he advisedthat he wasgoing to setup a group where health and
safety professionals, himself as representativbe site managemengndemployeesouldtake a
“hard look at the information”. The group would then make recommendations that would help in
the evaluation of the problem. Mr. Conner admitted that he believed that there was a lack of trust
on the part of the employees with what the company was attempting to do. He added that he was
attempting to establish amechanism where everyone could freely expresstheir views and concerns.
Mr. Conner testified that all of the employeeswith concernswere part of the cyanide working group.
He stated that but he worked most closely with Ann Walzer, as representative of the employees, to
formulate a list of recommendations. Mr. Conner stated that Ms. Walzer, who worked in
environmental compliance at K-25, received a termination notice which he requested be extended
to allow her to complete her work with the working group.> Mr. Conner testified that because she
was atoxicologist by training hefelt she could be instrumental in coming to some conclusions. Mr.
Conner stated that he did not know that Mrs. Walzer had filed a United Stated Department of L abor
whistleblower complaint when he extended her layoff. Mr. Conner stated that the principal points
of the recommendations developed included having other experts involved in the study. This
proposal |ed to thetwo physicians, Dr. Lockey and Dr. Byrd, being employed. Mr. Conner admitted
that the recommendation to administer urine thiocyanate tests was considered by the president and
vice president of compliance, but the sampling protocol was rejected after a study was done to
evaluatethe benefit of suchtesting. TR 2801-2805, 2807, 2863, 2864, 2876, 2877, 2889; CX-257B.

Mr. Conner testified that it did cometo hisattention that Dr. Oesch, amember of the medical
department at K-25, thought that there wasabasisfor the cyanide concerns. He stated that Dr. Oesch
has had a concern about cyanide in the world and had studied a cyanide problem at a previous job.
Mr. Conner testified that Dr. Oesch cameto him in early 1996 to share his concern that the potential
for cyanide intoxication and related health problems be communicated to everyone at K-25 and in
the Oak Ridge area. Mr. Conner admitted that he was aware that the medical department had
instructed Dr. Oesch not to treat anyone for cyanide intoxication. TR 2792, 2793.

Mr. Conner testified that in February-March of 1996 he, Dr. Oesch, and others presented
several information sessionson the closed circuit video system discussing the cyanideissue and what
the company wastrying to do to resolve theissue. Mr. Conner stated that no restraint wasimposed
on Dr. Oesch during these sessions. He explained that the sessions were initiated to communicate
to the employees that the company was aware that there was concern about possible cyanide
exposure. TR 2796, 2797.

Mr. Conner testified that the concerns later came to focus on the Toxic Substances Control
Act (TSCA) incinerator at K-25. Mr. Conner stated that the incinerator was used primarily to burn
polychlorinated biphenyls (PCBs) with small amounts of radioactive elements. Hetestified that the

>Mr. Conner noted that Ms. Walzer did find a position in the HAZWRAP organization of the
company where she worked for a short time before going on disability. TR 2806, 2807.
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incinerator’ s emissions had been tested and it met all the requirements of the state of Tennessee and
the Federal government. Mr. Conner stated that thisinformation was public knowledge. TR 2811,
2812.

Mr. Conner admitted that he was aware of an article in the company newspaper concerning
“sgueaking wheels.” He stated that the statement was unfortunate and did not come from him and
was not intended to be representative of the work being done on the health concerns. Mr. Conner
stated that in every conversation he had with employees he would reiterate that they had the right to
come to management with their health and safety concerns and were expected to do so. He added
that the cyanideworking group program reflected the views and policies of senior management. Mr.
Conner admitted that he was aware that Sandra Reid, a non-employee member of the cyanide
working group who served on the Site Specific Advisory Board, commented that she thought that
workerswereignored. Mr. Conner stated that hedid not agreewith Ms. Reid’ sstatement. He added
that he did recall that in a working group meeting, Ms. Reid expressed concern about the tenor of
some of Mr. Milan’s comments stating that she did not feel that they were positive to the group.™
He stated that he told Ms. Reid that the group was formed to make progress and that he intended it
todo so. Mr. Conner testified that if an unacceptable level of cyanide was found the site would be
shut down immediately and any employee exposed would be treated. Mr. Conner stated that the
company had never sought to layoff any employeewho expressed concerns. He added that although
there have been extensive layoffs in the past two years a8 LMES none of the employees who
complained about cyanide were deliberately included. TR 2812-2815, 2886, 2887.

Mr. Conner testified that it did come to his attention that both Mr. and Mrs. Cox received
layoff notices at about the same time. Mr. Conner stated that he knew Mrs. Cox was RIFed, but
learned of Mr. Cox’sRIF from Fred Mynatt. Mr. Conner stated that the layoffs of the Coxeswere
done according to protocol after careful review of many factors and no steps were taken to halt their
layoffs. Mr. Conner testified that he did not recall having a conversation with Brenda Tilley
regarding the Coxes' layoff. He added that he did have aconversation with Mrs. Cox and ultimately
received aletter from her concerning her thoughts on the layoff. Mr. Conner testified that he did not
send a written response, but communicated to her later that she had been RIFed properly. Mr.
Conner stated that he first became aware of Mrs. Cox’s concerns in the meeting of the cyanide
working group. Hetestified that he did not know of any involvement on the part of Mr. Cox in any
group. Mr. Conner admitted that he and Linda Cox were both on television in June 1996. He
acknowledged that he had seen Mrs. Cox’ sinterview on the news, but he had never heard amanager
say anything to the effect that she was a television star. He added that managers had mentioned
seeing both parties on the telecast. TR 2826-2828, 2859, 2882-2885.

Mr. Conner testified that he agreed with the findings of the NIOSH report and thegovernor’s
panel that there was no cyanide problem at K-25. Herecalled that the University of Alabamareport
confirmed that the methodology for measuring cyanide was appropriate, but found procedural
problems. Mr. Conner testified that he did not recall the report charging that there were constraints
on the contractor organization at K-25. Inreviewing thereport, Mr. Conner admitted that it included

*Mr. Milan was part of the working group. TR 2887.
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the statement constraints on their effective participation in non-traditional investigations by such
organizational factors as the chargeback system, restricted methodology, and current mandatory
workloads.” Mr. Conner stated that the“ chargeback system” refersto thefact that each organization
working onsite has a service rate and the industrial hygiene technicians who did the sampling were
charging that rate. Mr. Conner testified that the methodol ogy restrictions maintained must relate to
the capability of the industrial hygiene group to perform the protocol for analyzing certain
compounds such as hydrogen cyanide. TR 2845-2850; RX-27.

Mr. Conner admitted that themonth after the NI OSH close out meeting, concerned empl oyees
of K-25 held the first public environmental health meeting convened by workersin Oak Ridge. Mr.
Conner testified that he did not attend the meeting and knew of it only through the newspaper articles
he reviewed for his appearance in court. TR 2880.

Mr. Conner testified that he had never told managers not to answer questions from the
Tennessean. He added that he had told his managers to be open and honest in answering questions
from the newspapers. TR 2890.

David Milan

David Milan, LMESdirector for all three LMES sites, testified that he had worked for LMES
for 20 years. Mr. Milan stated that in 1995-1996 he was the safety and health director for LMES.
Mr. Milan testified that he became aware that employees were expressing concern about exposure
to cyanide in October 1995 when he was asked to provide some guidance to the safety and health
director at K-25 for obtaining samplesin certain areas. He added that the company had a routine
sampling program for varioustoxinsthat wasongoing. Mr. Milan testified that there were 1,300 air
samplestaken for cyanide and additional samplesfor other toxinsafter October 1995. He explained
that the threshold limit valueisaterm used by the American Conference of Governmental Industrial
Hygienists to refer to the eight hour limit for workplace exposure. He added that the permissible
exposure limit isthe term used by the Occupational Safety and Health Administration (OSHA) that
monitor industrial exposure. Mr. Milantestified that sampl estaken by adetector tube and asampling
pump found nondetectablelevelsof cyanidewhich meant that the levels could not be detected by the
analytical methods and the instrumentation used which can measure .01 micrograms. He stated that
the permissible exposure limit for cyanide in the workplace is 5 milligrams per cubic meter. Mr.
Milan testified that the OSHA permissible exposure limit is approximately 11 milligrams per cubic
meter. Mr. Milan stated that the testing showed levels 5 to 10 thousand bel ow the most conservative
limit established for cyanide. TR 2902-2907.

Mr. Milan testified that he had met the employees expressing cyanide concerns when he
participated in two of the working group meetings. He explained that the members of the group
varied from meeting to meeting, but he recalled Dr. Oesch; Sherrie Farver; industrial hygiene
professionals Ted Helms, Dristen Baksa, Charlie Satterwhite and Harold Conner participatinginthe
meetings. Mr. Milan stated that he did not meet personally with Ms. Farver or Ms. Orick or any of
those expressing concerns, but knew that Mr. Conner and Larry Perkins, head of the safety and health
organization at K-25, spoke with them. He was awarethat the initial test results were provided to
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two of theemployeepersonallyandthattheresultsof thetestingwerediscusse@t meetings. Mr.
Milan testifiedthatthere was some concern about the test resnttsomedisagreemerdaboutthe
protocol used, but the University of Alabama reviewed and approved it. TR 2908-2910.

Mr. Milan testified that hevasawarethatemployees requested the NIOSH evaluation and
thatLMES assistedn coordinatingheinvestigatiorandmakingsurethatNIOSH wentto theright
placesatthesiteandinterviewedthe correctindividuals. He stated that the results were announced
in acloseoutsession which was an open forum. Mr. Milan testifieat other managers from the
companywerepresenincludingDr. FredMynatt,seniowicepresidentMr. ConnerandDr. Conrad.

Mr. Milan stated that there were employees concerned witbyteideissuepresenandsomeof
their commentdandicateddisagreementvith NIOSH’S conclusions. Mr. Milan admitted that he
could not recall asign-in sheet for that meeting and was not able to locate one. Mr. Milan testified
that NIOSH declined to expand the scope of the evaluation beyond cyanide. TR 2911-2913, 2915.

Mr. Milan admitted that herecalled SandraReid exhibiting aparticular interest intheresearch
group. Mr. Milan admitted that Ms. Reid thought that management was not concerned about the
employees. He added that the members of management in theworking group tried to impress upon
Ms. Reid that they were concerned about the employees. TR 2913-2914.

Mr. Milan testified that his office handled the contract with Dr. Lockey and Dr. Byrd to
perform the evaluations at K-25. He stated that the scope of the work wasto find out what was the
problem, and, if therewereany conditions, activitiesor processesat the site which should be changed
to benefit the employees, then the doctors should notify management. Mr. Milan testified that there
was no report from Drs. Lockey or Byrd at present, but that the time period for reporting had been
left to their discretion. TR 2914.

Mr. Milan testified that he was acquainted with Mrs. Cox, but did not work with her in any
of the cyanide group meetings. He stated that he had worked with Ms. Walzer in the cyanide
working group. He admitted that Ms. Walzer disagreed with theresultsof the LMES stesting. Mr.
Milantestified that he believed that Ms. Wal zer felt that level sof cyanidetoo low to be detected were
causing employeeillnesses. Mr. Milan admitted that, asacertified professional industria hygienist,
he disagreed with some of the things Ms. Walzer was saying because hefelt confident in the abilities
of the individuals doing the evaluation and, consequently, confident in their results. Mr. Milan
admitted that cyanide has been used at the plant for five decades. TR 2917-2919, 2929.

Other Evidence
CX-175B

CX-175B, p. 2 reflects an interview with Mrs. Cox on WBIR 6:00 PM news. This
interview was aired on June 4, 1996.
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CX-127A
CX-127A,p. 1,thelayoff comparisoriorm usedor theRIF, indicateghatthecandidateor
RIF were all under 50 years of age whereas the administrative captainslndédwereover 50.
The exhibit establisheshatalthough Mr. Cox had the longest tenure as an employee, he had the
shortest tenure as an administrative captain.
CX-115

CX-115,thelayoff comparisoriorm includingMrs. Cox, reflectsthatMrs. Coxhadashorter
tenure with LMES and lower performance ratings than did the other layoff candidate Mr. Bolton.

Discussion and Conclusions of L aw

Under the ERA’s employee protection:

(1) No employer may discharge any employee or otherwise
discriminateagainsanyemployeewith respecto hiscompensation,
termsconditionspr privilegesof employmenbecauséheemployee

(or person acting pursuant to a request of the employee)--

(A) notified his employer of an alleged violation of this chapter or
the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.);

(B) refusedo engagen any practice made unlawful by this chapter
or theAtomic EnergyAct of 1954,if theemployeéhasidentifiedthe
alleged illegality to the employer;

(C) testifiedbeforeCongres®r at any Federalor Stateproceeding
regardinganyprovision(or proposegbrovision)of thischapteiworthe
Atomic Energy Act of 1954;

(D) commenced, caused to be commenced, or is about to commence
or cause to be commenced a proceeding under this chapter or the
Atomic EnergyAct of 1954,asamendedpr a proceeding for the
administratioror enforcemendf anyrequiremenimposedinderthis
chapter or the Atomic Energy Act of 1954, as amended,;

(E) testified or is about to testify in any such proceeding or;
(F) assistedr participatedr is aboutto assisor participate in any

mannerin such a proceeding or in any other manner in such a
proceedingor in any otheractionto carry out the purposesf this
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chapter or the Atomic Energy Act of 1954, as amended.

42 U.S.C. 5851(a)(1988).

To establish a primfacie caseof retaliatorydischargeunderthe whistleblowerprovision
invokedhere,acomplainantnustshowthat: (1) thecomplainanengagedn protectedactivity; (2)
theemployerwasawareof that protected activity; and (3) the employer took saieersection
against the complainanThe complainant must present evidence sufficient to raise the inference
that the protectedactivity was the likely reason for the adverse action. Dartey v. Zack Co. of
Chicagg 82-ERA-2 (1983). The presence or absence of a retaliatory motive is provable by
circumstantiabvidenceevenif withessesestifythattheydid notperceivesuchamotive. Seekllis
Fischel State Cancer Hosp. v. Marsh@f#9F.2d563,566(8thCir. 1980),cert.denied 450 U.S.
1040(1981).Circumstantial evidence may raise the inference that a protected activity was the likely
reasorfor anadversection. Schweiss v. Chrysler Motor Car®87F.2d548,549(8thCir. 1993).

If theemployee establishes a prirfaeie case the employerhasthe burdenof producing
evidenceto rebut the presumption of disparate treatment by presenting evidence that the alleged
disparate treatmemtasmotivatedby legitimate, nondiscriminatory reasons. The employer bears
only aburdenof producingevidenceatthis point. The ultimate burden of persuasion remains with
the employee. If the employer rebstsccessfullyhe primafaciecase, the employee still has the
opportunityto provethattheprofferedreasorwasnottherealreasorfor theemploymentecision.

The employeemay succeeddy persuadinghe Court that a discriminatory reason more likely
motivatedthe employeror by showingindirectly that the employer’s proffered explanation is
unworthyof credenceThe trier of fact may then conclude that the employer’s proffered reason for
its conductis a pretextandrule that the employee hgutovedactionableretaliationfor protected
activity. However, the trier of fact may conclude that the employer was not motivated, in whole or
in part, by the employee’s protected conduct and rule that the employeddti® establishhis
caseby apreponderance dheevidenceTexasDep’tof CommunityAffairs v. Burding 450U.S.
248(1981).

Protected Activity

To determinef therewasa retaliatorydischargeunder the environmental whistleblower
lawsthe seminalissues whetheror notthecomplainanengagedn protectedactivity. Only if the
activity is deemed to be protected are the other elements of afpdimaase addressed.

To establistprotectedactivity, theemployeeneeddemonstratenly areasonablyerceived
violationof theunderlyingstatuteor its regulations.Abu-Hjeli v. Potomac Power C89-WPC-1
1993); seealso Johnsornv. Old Dominion Security 86-CAA-3,4, 5 (1991). It has been held,
however thatonceanemployer investigates a complainant’s safety concerns and demonstratesto
him or her that there is no possible violation of the statute, the complainant’s activity is no longer
protected. Wilsonv. Bechtel Construction, Inc., 86-ERA-34 (1988). Additionally, in Kesterson v.

Y -12 Nuclear Weapons Plant, 95-CAA-12 (ARB Apr. 8, 1997), the Board noted that the employee
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protectionprovisions provide protection for making safety and health complaints grounded in
conditionsconstitutingreasonably perceived violations of the environmental laws, but not for an
employee’ s mere subjective belief that the environment might be affected. In Decresci v. Lukens

Steel Co., 87-ERA-13 (Sec’'y Dec. 16, 1993), the complainant’s allegations were not related to
nuclear or radiation safety. The judge concluded that because the respondent was licensed by the

NRC, al of its employment actions were covered by the ERA’s whistleblower provision. The
Secretary rejected thisinterpretation, holding that complainant’ s safety-related activity must relate
tonuclear safety to be protected under 42 U.S.C. 85851. Citing by analogy, Aurichv. Consolidated
Edison Co. Of New York, Inc., 86-CAA-2 (Sec'y Apr. 23, 1987) (handling of asbestos in
workplace; CAA only covers release of asbestos into surrounding air, not as an occupational
hazard); Ellison v. Merit Systems Protection Board, No. 92-3057, 1993 U.S. App. LEXIS 27786

(D.C. Cir. Oct. 26, 1993) (Whistleblower Protection Act complaint must be linked to type of fraud,

waste or abuse that WPA was intended to reach).

Complainantsassert that they engagedin protected activity under the Energy Reorganization
Act (ERA). Their assertions do not withstand scrutiny. Complainants' allegations that they were
the victims of cyanide intoxication related to an occupational exposure at K-25 are not related to
nuclear safety and are therefore not protected under the ERA. Thus, this Court concludes that
Complainants were not engaging in protected activity within the meaning of the ERA when they
expressed their concernsand, accordingly, have not established aprimafacie case of discrimination
under that Act.

Additionally, even if the allegations were determined to fall under the Energy
Reorganization Act, Complainants belief that they were harmed by an occupational source of
cyanideisunreasonable. Therecord hereindicates Respondent addressed Complainants' concerns
on numerous occasions. Over 1300 air samples for cyanide were taken by the industrial hygiene
department at K-25 from October 1995 to May 1996. The results established that cyanide levelsat
the site were under the permissible exposure limits defined by the Occupational Safety and Health
Administration. The datawassubsequently reviewed by the University of Alabamawiththefinding
that the protocol wasappropriate. Inaddition, when employees(including Complainants) requested
that the National Institute of Occupational Safety and Health (N1OSH) investigate thecyanideissue,
the tests performed by NIOSH confirmed the results of the earlier testing. Finally, the Governor
of Tennessee appointed a panel of experts to visit K-25 and evaluate the cyanide issue. Based on
overwhelming evidencethat therewasno occupational sourcefor cyanideexposure, thisCourt finds
that it was not objectively reasonable for Complainantsto perceive that their illnesses were caused
by occupational exposure at K-25.

In finding that the Complainants perceptions were unreasonabl e, this Court holds that they
did not engage in protected activity and, therefore, have not met the first element of establishing a
prima facie case under the Act. As Complainants have not met the first element of a prima facie
case, it isunnecessary to address the additional elements.
Dua Motive

Complainants assert that their actions should be analyzed using the dual motive criteria.
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Althoughthis Courthasfoundthattherewasno protectedactivity, the dual motive issue will be
addressed.

Thedualmotivetestrequireghatwhenbothdiscriminatoryandnon-discriminatoryeasons
for theadverseemploymentctionhavebeenpresentedtherespondentustdemonstratéy clear
andconvincingevidence that it would have taken the same unfavorable personnel action in the
absencef protectedhctivity. Mount Healthy School Dist. V. Doyld29U.S.274(1977);Sysert
v. Florida PowerCorp, 93-ERA-21(Sec'y April 25, 1995); Dartey v. Zack Co. Of Chicago, 82-
ERA-2 at 6-9 (Sec’'y April 25, 1983). The Comprehensive National Energy Policy Act of 1992
raised the burden of proof for the respondent in a dual motives analysisin an ERA whistleblower
case from a preponderance of the evidence to clear and convincing evidence. 45 U.S.C. § 5851
(b)(3)(D); Yulev. Burns Int’'| Security Serv., 93-ERA-12 Sec'y May 24, 1995). However, the
Secretary determined that theinitial burden of establishing aprimafacie casewasunchanged by the
1992 amendments. The Secretary a so held that the*“clear and convincing standard” isreached only
if the dual or mixed motive doctrine isinvoked. Remusat v. Bartlett, Inc., 94-ERA-36 (Sec'y Feb.
26, 1996).

In the instant case, because Complainants have failed to meet their initial burden of
establishing a prima facie case the dual motive issueis moot. However, this Court findsthat, even
if Complainants had met their burden of establishing a prima facie case, a dual motive analysisis
not required as Complainants have not met the threshold for the application of the test by exhibiting
adiscriminatory purpose for the adverse personnel actions.

Complainantsassert that their layoffsweredueto retaliation for addressing cyanideconcerns
to the company, to NIOSH, and to the media. However, this Court finds that the terminations of
both Mr. Cox and Mrs. Cox were based purely on budgetary restrictions for the 1997 fiscal year
which mandated a reduction in personnel, and not on retaliation for alleged protected activity.

Mrs. Cox asserts that her selection for termination was not made until her selection was
reviewed by Mack Wilson, vice president of Human Resources, and thelegal department on August
9, 1996. However, his court findsthat thereis substantial and credible evidence that the decision
to layoff Mrs. Cox was made February 23, 1996. The fact that Mrs. Cox was not apprised of her
termination until August isin accordance with company policy not to inform employees until the
layoff isimminent because there are occasions when budgetary constraints may be lifted and the
reduction order vacated. Thereisno evidencethat anyoneinvolved in Mrs. Cox’ sselection for RIF
had knowledge of any activity by her related to the cyanide issue at that time. Furthermore, Mrs.
Cox’ s contention that her RIF was not final until it wasreviewed by theinternal review boardsand
the company’ slegal division does not contravert the fact that shewas selected for RIF February 23,
1996. This court finds no weight in the “semantic” argument that recommendation does not
comport with selection. Credible testimony established that within the RIF process the initial
selections by immediate managers were not overturned unlessthere was evidence of some form of
discrimination in the selection process. This evidence supports Respondent’ s contention that the
date of Mrs. Cox’s selection should be determined to be February 23, 1996. In addition, the
selection of Mrs. Cox was made based on reasonable and well established company criteria, the
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samecriteriathatwasusedplantwide. The two possible candidates for reduction were Mrs. Cox,
alevel 3 facility specialist, with 19 years of company service and Mr. Bolton, a level 6 facility
specialistwith 21 yearsof companyservice. Mrs. Cox’ s position supervised change buildingsand

a few maintenance shops. In contrast, Mr. Bolton had responsibility for a large machine

mai ntenance building housing sheet metal, machine, carpenter, and weld shopswhichincluded wide
ranging responsibility for machinery, heating and ventilation systems. Ultimately, Mr. Boltonwas
retained over Mrs. Cox because of the length of hiscompany service and the complexity of hisjob.
Therefore, the evidence supports the termination of Mrs. Cox as areasonable, businessdecisionin
accord with established company policy.

Mrs. Cox contends also that the manner in which her notice of termination was handled
violated company policy. However, this Court findsthat the evidence contradicts that contention.
It appearsthat Mrs. Cox misinterpreted the policy as providing that one could not be notified of a
termination while on disability leave. Theestablished policy actually providesthat an employee on
disability beinformed of histermination, but thetermination iseffected only after hisbeing released
toreturntowork. Therefore, Respondent followed established procedurein notifying Mrs. Cox that
she was being RIFed.

There is no credible evidence that Mr. Cox’s layoff was due to alleged protected activity.
The decision to eliminate his position, procedure writer, was made by his immediate managers
August 13, 1996. There is no evidence to support Mr. Cox’s contention that at that time either
manager had knowledge of his alleged protected activity. The record establishes that the
individualswho prepared thefinal RIF list, Mr. Whiteand Mr. Clements, had no knowledge of any
alleged protected activity. In addition, the choice of Mr. Cox for termination was made according
to a process consistent with other reductions in force. Mr. Cox was terminated because it was
determined that aprocedurewriter, the position held by Mr. Cox, waslessessential than that of shift
commander, operations officer, vehicle and maintenance officer or armorer.

Complainants contend that they both were “positioned” for a reduction. The evidence
controvertsComplainants contention. 1nJuly 1993, Mrs. Cox was promoted to laundry supervisor.
The decision to contract out the laundry was made in 1994. Then, in early 1995 when the laundry
was closed, Mrs. Cox wastransferred to abuilding specialist’ spositionin lieu of termination. This
isthe position held by Mrs. Cox when the RIF was instituted.

In October 1993 protective serviceswascentralized and Mr. Cox wastransferred tothe Y -12
plant asan administrative captain. Then, in May 1996 Mr. Cox wastransferred back to K-25 aspart
of areorganization that reassigned severa personnel from the central organization back to their
respectivesites. ThisCourt findsthat these facts support Respondent’ scontention that thetransfers

of Complainants were in the normal course of business and not meant to position them for aRIF.
Additionally, neither of the prior positions occupied by Complainantswerefilled by replacements.

Under the facts presented here, there is no evidence that a discriminatory purpose was
present in the decision to terminate either Complainant or the positionsthey occupied. Thereis, in
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fact, no credibleevidencehatthe alleged protected activity was even a contribui@oegorin the
selectiornof the Complainantsor termination. Therefore, because no discriminatory intent exists,
thisis notadualmotivesituation. Furthermore, even if a dual motive existed, this Court finds that
the Respondenbasmetits burdenof showingby clearandconvincingevidence that the alleged
protectedactivity was not a contributing factor in the selectionof either Complainant for
termination.

Prima Facie Case

In Huv. PublicServiceElectric& GasCo., 93-ERA-38(ALJ Dec.8,1993),thejudgeciting
St. Mary’s Honor Center v. Hicks, 113 S. Ct. 2742, 2747 (1993), declined to address the issue of
whether complainant had established a prima facie case of discrimination because he was
“convinced that [ complainant] had not sustained hisultimate burden of proving, by apreponderance
of the evidence, that respondent intentionally discriminated against him because he engaged in
protected activities.” Slip op. At 9. Specificaly, the court found that respondent had “produced
convincing evidencethat all the adverse employment actions that [complainant] complains of were
for legitimate businessreasong|.]” and that thereis“no evidence of pretext or dual motive” and that
complainant had “not sustained his ultimate burden of proving that his allegedly protected activity
motivated, whole or in part, [respondent’ s| decision to any of the adverse employment actions he
experienced.” Slip op. at 9 and 12.

Assuming, arguendo, that Complainants met their burden of establishing aprimafacie case,
they could not meet their ultimate burden of proving that their termination was due, even in part,
to protected activity. Thelegitimate, nondiscriminatory reason for the discharges that Respondent
assertsisbudget decreaseswhichimpacted the entire organi zation, and, whichresulted in mandatory
reductions in personnel.

Nondiscriminatory Purpose

In Shusterman v. Ebasco Servs. Inc., 87-ERA-27 (Sec'y Jan. 6, 1992), the employer
establishedthat itsreasonsfor areduction in force werelegitimate where complainant’ s supervisor,
who wasfound to be credible by theadministrativelaw judge, testified that the RIF was occasioned
by lack of billable contract work creating a financial drain on the employer. Employer also
established that it conducted the RIF in a nondiscriminatory fashion through the testimony of
complainant’ s supervisor which established that four employeeswere RIFed at the sametime, there
was no suggestion that the other three employees were also targets of retaliation or that their
selectionfor dischargewasin any way improper, and alow performancerating given to complainant
was based on areasonable ratings system.

Intheinstant case, Respondent has presented credibl e testimonial and documentary evidence
to support its position that the Coxes were RIFed due to budgetary constraints. For the fiscal year
1997, K-25 had a proposed twenty-five percent reduction in budgetary income and reductionswere
made to havetheleast impact on the service provided by LMES to its customers. The processfirst
identified positions to be reduced with those involving administrative functions, which do not
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directly supportcustomersieducedifty-percent. Furthermore, the fact that no one was transferred
or hiredto performthe duties of either of the Coxes after they were terminated substantiates the
legitimacy of their terminations.

Another issue raised by Complainamasthe disallowanceof “bumping” back to alower
position. Thisissue was credibly resolved by testimonial evidence that Respondent did not allow
bumping in the salaried positions such as those held by Complainants.

The Coxes termination was determined by the implementation of a longstanding
multiphasic process, commencing with selection by their immediate managers, that applied to all
potential candidates. Thereis no evidence that the process was used in a discriminatory manner.
The determination of anondiscriminatory purposealong with thelack of any discriminatory motive
leadsthis Court to the conclusion that the termination of the Complainantswas both reasonable and
legitimate.

Insummary, thisCourt findsthat Complai nantshave not established aprimafacie caseand,
accordingly, havenot met their threshold burden establishing aviolation of theempl oyee protection
provisions of the Energy Reorganization Act.

Post-Hearing M otions

Complainants’ Motion of October 15, 1998

Complainants’ October 15, 1998 Motion to Supplement the Record is DENIED as it was
offered late and without good cause.

Complainants’ Motion of October 21, 1998

Complainants' October 21, 1998 Motion for a Default Judgment and Motion to Shorten
Timeis DENIED as being without merit.

Complainants’ Motion of November 2, 1998

Complainants November 2, 1998 Motion for Leave of Court to File a Reply to Lockheed
Reply and Motion for Hearing on L ockheed' s Evidence Withholding is DENIED as being without
merit.

Although the af orementioned motions havebeen DENIED, thisCourt findsthat evenif they
had been granted, the findings made in this order would not be altered.

RECOMMENDED ORDER
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It is, therefore, ORDERED, ADJUDGED and DECREED that the complaint of
Delbert Lynn Cox and Linda Jayne Cox is hereby DISMISSED.

JAMESW. KERR, JR.
Administrative Law Judge

JWK/cmh

NOTICE: ThisRecommendeBecisionandOrderandtheadministrativdile in thismatterwill be
forwardedfor final decisionto the Administrative Review Board, United States Department of
Labor,RoomS-4309 France®erkinBuilding,200ConstitutionrAvenue N.W., WashingtonD.C.
20210. _Seé1 Fed. Reg. 19978 and 19982(1996).



